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INCOME FROM CORPORATE DIVIDENDS 


A hoping who worship the corporate entity as a real presence 
may confidently invite us all to marvel at the wonders wrought 
in its name. Those of a different faith who regard a corporation 
as nothing but a legal device whereby human beings may pool 
their activities and acquire peculiar legal privileges and duties 
must in their realism realize how very peculiar these peculiar 
privileges and duties may be. By and large the privileges at- 


tract more attention than the duties, but on the Ides of March 
the duties come into the limelight. Invisible and intangible the 
corporation may be, but it is readily seen and touched by those 
who gather in the revenues of government. The earnings of the 
enterprise render unto Cesar through a tax on the corporation 
and again through a tax on the stockholder to whom the earn- 
ings are transmitted. Our national Cesar is somewhat less grasp- 
ing than he might be and so exempts corporate dividends from the 
eight per cent normal tax on individual income. He demands, 
however, an excess profits tax on the income of the corporation 
and a progressive surtax on such part of that income as passes on 
to stockholders fortunate enough to be subject to surtax. In assess- 
ing these two taxes no attention is paid to the actual situation of 
the actual investors who bear the burden.! In approving of this 





1 The excess profits tax imposes a progressive tax on corporate income in excess 
of the deduction of certain percentages of the invested capital of the corporation. 
In La Belle Iron Works v. United States, 256 U. S. —, 41 Sup. Ct. 528 (1921), in- 
vested capital is held to be the capital actually invested in the property of the cor- 
poration to the exclusion of appreciation subsequent to the acquisition of that 











364 HARVARD LAW REVIEW 


neglect the Supreme Court reveals the miraculous properties of 
incorporation. 

With taxes on the corporation this paper is not concerned. 
Double taxation of corporation and of stockholder is important 
only because of resulting inequalities between different methods of 
doing business. These inequalities may perhaps be justified by 
the advantages accruing to those who become members one with 
another in a corporation. Clearly enough the income of the cor- 
poration should in some way be taxed as it is received. Otherwise 
the corporate treasury might be made a delectable place of refuge 
for stockholders who can afford to leave that treasury intact. 
Clearly enough, too, a progressive tax on individual recipients of 
income ought not to spare individual gains that are the fruit of 
business conducted in corporate form. Unless the individual is 
subjected to this progressive tax as his gains accrue to the cor- 
poration, he should meet it when his gains come to him by way of 
corporate dividends. The latter alternative is the one adopted by 
Congress and perhaps the only one that the Supreme Court would 
permit it to adopt.? But the gains thus treated as income to the 
stockholder need not be gains to him. It is enough if they are 
gains to the corporation, and are then transferred from the corpora- 
tion to the stockholder. Thus we have an anomalous conception of 
income from property which dispenses with any requisite of gain. 





property. No account is taken of the amounts paid by existing stockholders for their 
interest in the corporation. Thus corporate income, which is at a high rate of return 
on the investment of the corporation, may bring but a moderate rate of return on 
the investment of stockholders who paid a high price for their stock. The tax there- 
fore imposes unequal burdens on the amounts invested by those who acquired their 
stock prior to its imposition. Subsequent purchasers would of course take into con- 
sideration the reduction of the corporate net income occasioned by the tax. 

2 In Collector v. Hubbard, 12 Wall. (U. S.) 1 (1870), the Supreme Court sustained 
a federal tax on stockholders for their proportionate shares of the income received 
by the corporation, this income not being taxed to the corporation itself. In “The 
Stock Dividend Decision and the Corporate Nonentity,” 5 BULLETIN OF THE NA- 
TIONAL TAX ASSOCIATION, 201, I have tried to make out that this decision can still 
stand notwithstanding the aspersions cast upon it in Mr. Justice Pitney’s opinion 
in Eisner v. Macomber, 252 U. S. 189, 217-219 (1920). Mr. Arthur Ballantine, 
whose judgment is more valuable and more expensive than mine, thinks that these 
aspersions indicate that “the method sustained by the court in the Hubbard case 
would not be sustained to-day, at least in the case of large and active business cor- 
porations employing large capital.” See his “Corporate Personality in Income 
Taxation,” 34 Harv. L. REv. 573, 586. 
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The anomaly seems the more anomalous when we recall that 
the Supreme Court declares that in deciding whether what Con- 
gress chooses to call income is income within the meaning of the 
Sixteenth Amendment, “‘it becomes essential to distinguish between 
what is and what is not ‘income,’ as the term is there used; and 
to apply the distinction, as cases arise, according to truth and 
substance, without regard to form.”* This authoritative recogni- 
tion of the superiority of truth and substance on the one hand to 
form on the other is sufficient warrant for an effort to apply the 
tests of truth and substance to the interpretations of the Sixteenth 
Amendment which the Supreme Court has given us. Two prin- 
cipal issues are presented: How can truth and substance permit 
the discovery of income from property where there is no gain there- 
from? ‘To what extent are the judicial distinctions between divi- 
dends held income and dividends held not income the product of 
truth and substance and to what extent the product of form? 


I 


That the process of issuing and receiving a dividend need not 
be in itself gainful in order to make the dividend income to its 
recipient is too plain to admit of criticism. Otherwise no dividend 
would be income, since the stockholder’s interest in the corpora- 
tion is necessarily reduced in value by the amount which the cor- 
poration turns over to him; his left hand loses what his right hand 
gains. Similarly the receipt of salary or of the price for the sale 
of property is not in itself normally a gainful process. One’s credit 
at the bank may be as good when his salary is collectible as when 
it is collected. An owner of what we may call a $10,000 house is 
as rich with the house as with the $10,000 which he gets for 
selling it. The question in such a case is not whether the trans- 
action is itself gainful but whether it yields a gain as of the appro- 
priate antecedent date.* If the house was bought for $5,000, its 





3 Mr. Justice Pitney, in Eisner ». Macomber, 252 U. S. 189, 206 (1920). 

¢ Confusion on this point is contributed by inferences drawn from Mr. Justice 
Holmes’s statement in Towne v. Eisner, 245 U.S. 418, 426 (1918), that after a stock 
dividend “the corporation is no poorer and the stockholder is no richer than they 
were before.”’ Since shortly after this, dividends in cash and in the stock of another 
corporation were held in Lynch ». Hornby, 247 U. S. 339 (1918), and Peabody ». 
Eisner, 247 U. S. 347 (1918), to be income to the stockholder though they made him 
no richer than he was before, it was clear enough from then on that dividends which 
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sale for $10,000 turns a $5,000 gain from an interest in a house to 
cash in hand. The gain that was not income so long as it still 
inhered in the capital becomes income when extracted from it.® 
To get income from the sale of property both gain and its extrac- 
tion are required. To get income from corporate dividends, ex- 





make the corporation poorer are income to the stockholder though they make him 
no richer, and that the dictum of Mr. Justice Holmes was directed to the point that 
unless the corporation parts with some of its assets which the stockholder receives 
there is not a sufficient change in the nature of the stockholder’s interest to satisfy 
the test of realization which is made one of the requisites of income, i. ¢., that with- 
out “ outcome” from the corporation there cannot be “income”’ to the stockholder. 
Cf. Mr. Justice Pitney’s statement in Peabody ». Eisner, at page 349, that the ground 
of Towne ». Eisner was that “it related to a stock dividend which in fact took nothing 
from the property of the corporation and added nothing to the interest of the share- 
holder, but merely changed the evidence which represented that interest,” and his 
statement in Eisner ». Macomber, 252 U. S. 189, 211 (1920), that “the essential 
and controlling fact is that the stockholder has received nothing out of the company’s 
assets for his separate use and benefit.” 

5 Profit from the sale of capital was held income in Merchants’ Loan & Trust 
Co. v. Smietanka, 255 U.S. 509 (1921); Eldorado Coal & Mining Co. v. Mager, 255 
U. S. 522 (1921); Goodrich v. Edwards, 255 U. S. 527 (1921);. and Walsh ». Brewster 
255 U.S. 536 (1921). 

6 That the requisite extraction is wrought by the sale is held in the cases cited in 

note 5, supra. In the first of these cases. Mr. Justice Clarke quotes a previously 
approved definition of income as “a gain derived from capital, from labor, or from 
both combined,” and adds: 
“. .we continue entirely satisfied with that definition, and, since the fund here 
taxed was the amount realized from the sale-of the stock in 1917, less the capital 
investment as determined by the trustee as of March 1, 1913, it is palpable that it 
was a ‘gain or profit’ ‘produced by’ or ‘derived from’ that investment, and that 
it ‘proceeded’ and was ‘severed’ or rendered severable, from it, by the sale for cash, 
and thereby became that ‘realized gain’ which has been repeatedly declared to be 
taxable income within the meaning of the constitutional amendment and the acts 
of Congress. Doyle v. Mitchell Brothers Co., and Eisner v. Macomber, supra.” (255 
U. S. 509, 519-520.) 

As to the general rule that gain is a requisite of income from the sale of property 
there is no doubt, even though the point may not have been explicitly adjudicated 
under the Sixteenth Amendment. The fact that the approved definition of income 
starts with “gain” would not be controlling, since dividends from corporate stock are 
brought within the definition without inquiry into the gain involved. But in con- 
struing the Federal Corporation Excise Tax of August 5, 1909, Mr. Justice Pitney, 
in Doyle v, Mitchell Brothers Co., 247 U. S. 179, 185 (1918), said of the definition 
quoted above: 

“Understanding the term in this natural and obvious sense, it cannot be said 
that a conversion of capital assets invariably produces income. If sold at less than 
cost, it produces rather loss or outgo. Nevertheless, in many if not in most cases 
there results a gain that properly may be accounted as a part of the ‘gross income’ 
received ‘from all sources’; and by applying to this the authorized deductions we 
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traction alone satisfies the Supreme Court. What is extracted by 
the dividend is held to be income even though after the dividend 
the recipient is no richer than when he acquired the stock on which 
the dividend is paid. 

The case in which this first appears is Lynch v. Hornby,’ decided 
in 1918. This involved a cash dividend paid in 1914 from the pro- 
ceeds of the sale of property which the corporation had owned 
prior to 1913 when the Sixteenth Amendment took effect. While 
in the particular case the stockholder had owned his stock from 
1906 and the dividend doubtless represented a gain to him as from 
that time, the decision goes on grounds broad enough to sustain 
the tax on one who had bought his stock shortly before the divi- 
dend was declared at a price based on the existence of the melon 
ready for cutting.* Thus it would justify treating as income a divi- 
dend of $100 paid to a stockholder who had a month before paid 





arrive at ‘net income.’ In order to determine whether there has been gain or loss, 
and the amount of the gain, if any, we must withdraw from the gross proceeds an 
amount sufficient to restore the capital value that existed at the commencement of 
the period under consideration.” 

In Merchants’ Loan & Trust Co. ». Smietanka, note 5, supra, Mr. Justice Clarke 
declared that the use made of the definition of income in the decision of cases under 
the Corporation Excise Tax Act was decisive of the case then before the court. The 
particular opinion in which this observation was made had to do only with the issue 
whether actual profit from the sale of property is income, but in two other cases 
decided at the same time there was the issue whether under the Income Tax Act of 
1913 Congress meant to treat as income whatever realization on the sale of property 
was in excess of its value on March 1, 1913, even though its value on that date was 
less than the cost of the property when acquired. In holding that the income taxable 
under the Act is confined to the excess of sale price over cost price, the court must 
have been influenced more by its judgment that the taxable income should be re- 
stricted to the actual gain than by the language of the statute. This interpretation 
is set forth in note 9, infra. An explicit decision that Congress cannot discover in- 
come from the sale of property except to the extent of the gain as from the appro- 
priate past date, has thus far been rendered unnecessary by the ability to hold that 
Congress has not sought to do so. An exception to this appears in Stanton ». Baltic 
Mining Co., 240 U. S. 103 (1916), in which Congress was allowed to limit the allow- 
ance for depletion of the mine in reckoning the income from the sale of ore. For 
consideration of this see ‘Constitutional Aspects of Federal Income Taxation” in 
Tue FEDERAL IncomE Tax (Columbia University Press, 1921), pp. 66-68. 

7 247 U.S. 339 (1978). 
- 8 This is true also of Peabody v. Eisner, 247 U. S. 347 (1918), decided on the same 
day. The dividend involved here was paid by one corporation in the stock of an- 
other corporation. Nothing is said as to the time when the recipient acquired his 
parent stock except that it was prior to March 1, 1913. The dividend was received 
in 1914. 
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$200 for his share of stock which the payment of the dividend re- 
duced to its par value of $100. With the issue whether this was 
within the intention of Congress® or the issue whether dividends 
which are the fruit of corporate assets possessed prior to the Six- 
teenth Amendment may be taxed as income when paid after that 
Amendment ! we are not primarily concerned. Both questions 





® On this point Mr. Justice Pitney said, in Lynch v. Hornby: 

“Hence we construe the provision of the act that ‘the net income of a taxable 

person shall include gains, profits, and income derived from . . . interest, rent, 
dividends,’ . . . as including (for the purposes of the additional tax) all dividends. . 
In short, the word ‘dividends’ was employed in the act as descriptive of one kind 
of gain to the individual stockholder; dividends being treated as the tangible and 
recurrent returns upon his stock, analogous to the interest and rent received upon 
other forms of invested capital.” (247 U.S. 339, 344-345.) 

Compare with this the interpretation of the Income Tax Act of 1916 in Good- 
rich v. Edwards, note 5 supra, to limit the taxable income from the sale of property 
to the actual gain. The statute provided explicitly that for the purpose of ascertain- 
ing the gain derived from the sale of property acquired before March 1, 1913, the 
fair market price or value of the property as of that date “‘shall be the basis for deter- 
mining the amount of such gain derived.”” The apparently unrestricted purport 
of these words was disregarded by the court by recurring to the general reference 
in the act to “gains, profits and income” and to the definition of income approved 
by the court and by declaring that “it is thus very plain that the statute imposes 
the income tax on the proceeds of personal property to the extent only that gains 
are derived therefrom by the vendor” and that the explicit provision making March 
I, 1913, the upset date, so-called, “is applicable only where a gain over the original 
capital investment has been realized after March 1, 1913, from a sale or other dis- 
position of property.” Thus the only effect given to the specific clause making 
March 1, 1913, the “upset date” is to exclude gain accrued prior to that date. Such 
gain had been excluded by the Supreme Court in Lynch ». Turrish, note 10, infra, 
without any explicit direction in the Act of 1913. The explicit reference to March 1, 
1913, in the Act of 1916 was therefore superfluous unless it was introduced to exclude 
loss accrued but unrealized prior to that date. It is difficult to believe that by deny- 
ing it this effect the Supreme Court accurately surmised the intention of Congress. 

10 On this point Mr. Justice Pitney observed, in Lynch v. Hornby: 

“That the retroactivity of the act from the date of its passage (October 3, 1913) to 
a date not prior to the adoption of the Amendment was permissible is settled by 
Brushaber v. Union Pacific R. R. Co., 240 U. S. 1, 20. And we deem it equally clear 
that Congress was at liberty under the Amendment to tax as income, without ap- 
portionment, everything that became income, in the ordinary sense of the word, 
after the adoption of the Amendment, including dividends received in the ordinary 
course by a stockholder from a corporation, even though they were extraordinary 
in amount and might appear upon analysis to be a mere realization in possession of 
an inchoate and contingent interest that the stockholder had in a surplus of corpor- 
ate assets previously existing. . . . The stockholder is, in the ordinary case, a differ- 
ent entity from the corporation, and Congress was at liberty to treat the dividends 
as coming to him ab extra, and as constituting a part of his income when they came 
to hand.” (247 U. S. 339, 343-344-) 
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were answered in the affirmative. Congress has relented with 
regard to dividends produced by corporate assets accumulated 
prior to 1913," but it has left unchanged the provision which the 
Supreme Court interpreted as declaring dividends to be income to 
their full value even though what they bring to the stockholder is 
not to him a gain as from the time when he bought his stock.” 
When we look to Mr. Justice Pitney’s opinion for the truth and 
substance which justifies a conception of income without gain, 
we find statements that can hardly bear the strain of analysis. 
Dividends, he tells us, are commonly expended by the stockholder 
as income without regard to whether they come (1) from recent 
earnings or (2) from a surplus accumulated (a) from past earnings 
or (b) from an enhancement in the value of the corporate property.” 
To this he adds that dividends prove the capacity of the corpora- 
tion to pay them, give hope of more dividends in the future, and 
quite probably increase the market value of the shares.* Neither 





On this question of gain accrued prior to the Amendment but realized thereafter, 
we find a contrast between corporate dividends and proceeds from the sale of prop- 
erty. Lynch ». Turrish, 247 U. S. 221 (1918), held that no part of the proceeds of 
the surrender of stock for a proportionate share of the corporate assets was taxable 
income within the meaning of the Income Tax Act of 1913, when the amount re- 
ceived on the dissolution of the corporation was not in excess of the value of the 
stock on the effective date of the Sixteenth Amendment. 

11 The provisions in the Acts of September 8, 1916, and October 3, 1917, are quoted 
in Mr. Justice Pitney’s opinion in Lynch ». Hornby, and held not to be declaratory 
of the meaning of the Act of 1913, but a change of that meaning as a concession to 
the equity of stockholders. This concession is continued in section 201 of the Income 
Tax Act of 1921. 

2 Section 213 of the Income Tax Act of 1921 declares that gross income “includes 
gains, profits and income derived from . . . interest, rent, dividends, securities, . . . 
or gains or profits and income derived from any source whatever,” with no provision 
to exclude dividends or any part thereof not bringing gain. 

#8 The sentence in which these observations occur is in the paragraph quoted in 
note 10, supra, and apparently, therefore, is directed to the point that it is immate- 
rial that a dividend brings no gain accruing subsequent to the effective date of the 
Sixteenth Amendment. 

14 The full statement on this point reads as follows: 

“We do not overlook the fact that every dividend distribution diminishes by 
just so much the assets of the corporation, and in a theoretical sense reduces the 
intrinsic value of the stock. But, at the same time, it demonstrates the capacity 
of the corporation to pay dividends, holds out a promise of further dividends in the 
future, and quite probably increases the market value of theshares. In our opinion 
Congress laid hold of dividends paid in the ordinary course as de facto income of the 
stockholder, without regard to the ultimate effect upon the corporation resulting 
from their payment.” (247 U. S. 339, 346.) This seems to be intended as a justi- 
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of these justifications touches the issue whether what the stock- 
holder receives is for him a gain. If it is not a gain, the stock- 
holder who expends it as income is depleting his capital. His 
spending may not be influenced by the nature of the corporate 
activities which yielded the dividend, but unless he is a prodigal it 
certainly is influenced by the question whether those activities 
occurred before or after the date on which he bought his stock. 
He does not commonly expend as income such dividends as are 
nothing but a conversion of what he parted with his capital to get. 
Equally unsatisfactory is the assumption that the dividend in- 
creases the value of the stock. It certainly cannot help when it is 
false, and it is pretty plainly false when the dividend is the fruit 
of such a sale of corporate assets as that in the case at bar. 
Somewhat more specific consideration of the miracle of income 
without gain appears in United States v. Phellis,° decided on No- 
vember 21, 1921. Here a New Jersey corporation transferred all 
its assets to a Delaware corporation newly created for the purpose. 
The New Jersey corporation remained in existence and received 
stock of the Delaware corporation, of which it retained part in its 
treasury and distributed the rest among its stockholders. These 
stockholders were held to receive taxable income to the full value 
of the shares thus acquired, without inquiry into their actual gain 
from the time of their purchase of the parent stock. The objec- 
tion that the rearrangement of their stockholdings was not in 
itself productive of gain was again made and readily dismissed as 
the “normal and necessary effect of all dividend distributions.” ”” 
With this there can be no quarrel. Mr. Justice Pitney is less happy 
when he considers the possibility that the stockholders are taxed 





fication only for the point that the fact that the issue and receipt of a dividend is 
not in itself a gain-producing transaction does not prevent the dividend from being 
income within the intention of Congress. 

18 See notes 13 and 14, supra, for the recognition that Mr. Justice Pitney was 
not directing his argument to the justification of treating dividends as income beyond 
the extent to which they bring a gain. In neglecting this issue he was warranted 
by the fact that the complaining stockholder had owned his stock since 1906 and 
for all that appears the corporate gain which made the dividend possible had all 
accrued while he was a stockholder. What he says, however, would, if always true, 
minimize the importance of inquiring whether a dividend brings a gain to the re- 
cipient, and its bearing on the question of gain is therefore material to the present 
inquiry. 

16 257 U. S. —, 42 Sup. Ct. 63 (1921). 7 42 Sup. Ct. 63, 66 (1921). 
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on what is not a gain to them from any standpoint. It is easier to 
approve of his ideal in recognizing “‘the importance of regarding 
matters of substance and disregarding forms in applying the pro- 
visions of the Sixteenth Amendment and income tax laws enacted 
thereunder,” !* than to commend his arguments that this ideal is 
realized in the opinion rendered. 

Though the taxpayer is left without relief, he is given the consola- 
tion of sympathy, or perhaps only of “apparent” sympathy. He 
may be glad to be told that “the possibility of occasional instances of 
apparent hardship in the incidence of the tax may be conceded.” 
This apparent hardship intrudes when an investor buys shortly 
before the dividend at a price enhanced by an estimate of the cor- 
porate surplus which makes the dividend possible. Then if the sur- 
plus is distributed by a dividend, “with corresponding reduction 
in the intrinsic market value of the shares,’”’ and the stockholder is 
“called upon to pay a tax upon the dividend received, it might 
look in his case like a tax upon his capital.”20 Then follows the 
reassurance: ‘‘But it is only apparently so.”2!_ This is predicated 
on the analysis that in the purchase of shares in a corporation with 
a surplus pregnant with possible dividends, “‘ presumably the pros- 
pect of a dividend influenced the price paid, and was discounted 
by the prospect of an income tax to be paid thereon.” * This, it 
is to be observed, assumes the certainty of a taxable dividend issu- 
ing from the corporate surplus. The presumption would have no 
validity in those cases in which the retention of the surplus was 
anticipated. Even when an approaching dividend is certain and 
known of all men, the income tax thereon will vary according to total 
taxable incomes of the several recipients in the particular year in 
which the dividend chances to be declared. Conceivably it might 
happen now and then that a purchaser of stock about to bear an 
extraordinary dividend will pay to the seller and to the govern- 
ment combined just what the seller would have succeeded in get- 
ting if the income tax on the dividend were confined to the actual 
gain realized by the recipient. That such hypothetical coinci- 
dence would be frequent is not to be credited. Mr. Justice 
Pitney’s presumption invokes a prevision*and a precision more 





18 42 Sup. Ct. 63, 65 (1921). 19 Tbid. 20 Tbid. 
2 Ibid. 2 Ibid. 
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characteristic of abstract speculation than of actual business 
transactions. 

If the Supreme Court were really persuaded that corporate 
dividends should be regarded as income only to the extent that 
they bring the recipient an enhancement of his original investment 
in the shares from which they issue, it is unthinkable that it would 
have shut the door to proof that such enhancement is less than the 
value of the dividend. No one who attaches importance to the 
particular facts of a particular transaction would foreclose inquiry 
into the facts and substitute the suggestion that corporate shares 
are probably increased in value by the subt~action from the cor- 
poration of accumulated assets which have contributed largely to 
that value, and the presumption that the purchase price of shares 
in a corporation with a surplus reflects a tax on a possible future 
distribution of that surplus with such precision that an ensuing dis- 
tribution brings the purchaser no part of that purchase price but 
only a gain and profit in addition thereto. The moderate and quali- 
fied manner in which these suggestions were put forth indicates a 
want of any firm faith in their merits. They might plead to be 
passed over in silence were it not for the attendant professions of 
regard for truth and substance. 

There is of course truth and substance in the analysis that a pro- 
spective tax on a prospective dividend will depress the price that 
otherwise would be paid for the stock from which the dividend is 
anticipated. This, however, is quite different from a presumption 
that ‘‘the prospect of a dividend” which may or may not materi- 
alize will be ‘‘discounted”’ by the prospect of varying and unpre- 
dictable rates of taxation on the dividends that may in the future 
be received by different taxpayers. Such discounting would be 
possible only if the statutory rates of. taxation are to remain 
uniform from year to year world without end and if sales of stock 
are confined to purchasers who know what rate they will pay on 
the dividends received. We know in fact that the statutory rates 
are subject to the whimsicalities of politics and that the taxable 
income of an individual varies from year to year. All this un- 
certainty makes certdin the want of that enduring inelasticity 
which is essential to the validity of Mr. Justice Pitney’s presump- 
tion that the prospect of a dividend is ‘“‘discounted”’ by the pros- 
pect of an income tax to be paid thereon. Necessarily his bread 
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of consolation is a stone to those whose dividends come from stock 
acquired prior to that assured prospect of a tax which he takes 
for granted as one of the justifications for defeating the hope that 
the tax might be escaped. 

This economic speculation has alyeady lured me beyond my 
depth, but an additional element tempts me still further. When 
the prior holder of stock sells at a price greater than what he paid 
to acquire it, he is subjected to an income tax on the resulting 
profit. If the prospect of a tax on a threatened dividend influences 
possible purchasers to offer less for the stock than they otherwise 
would, the prospect of a tax on the profit from the sale of the stock 
must influence present owners to hold their stock at a higher price 
than they would otherwise demand. If one tax pulls the price 
down, the other pushes it up.% If the deterrent effect of taxation 





8 To illustrate. Suppose no income tax to be reckoned with and one who buys 
stock for $100 sells it for $500, making a profit of $400. The purchaser then receives 
a dividend of $400 and his stock falls in value to $100. The dividend brings him no 
profit. Now suppose that the prospective seller and buyer are each subject to sur- 
taxes of 50% but that the sale was made and the dividend paid without taking 
the taxesinto account. The seller yields to the government $200 of his profit and the 
buyer yields $200 of his capital. After this experience they begin to bargain for the 
sale and purchase of other stock which has also risen from 100 to 500 since the present 
holder acquired it. Suppose that assured dividends make the stock worth $500 to 
the holder provided the corporate surplus is prevented from disgorging a dividend. 
In anticipation of a dividend, however, a purchaser will pay only $300 to acquire 
the stock since the dividend will cost him $200 in taxes. The owner, however, will 
not sell for $300. True, a dividend of $400 will cost him $200 in taxes and reduce 
his capital to $300. But if he sells for $300, he realizes a profit of $200 and pays a 
tax of $100. Thus there would remain of his investment only $200, which is $100 
less than what he would have if he retained his stock and pays a tax on his dividend. 
Thus on our assumptions of perfect knowledge and perfect calculation on the part 
of possible sellers and buyers certain to pay a fifty per cent tax on their realized 
income, there would be an impasse. In fact, of course, present holders and possible 
purchasers would pay varying rates of income tax. The poor could afford to take 
less for their stock and to pay more to acquire it than could the rich. Now and then 
an equilibrium would be discovered so that the prospect of the taxes on profit from 
sale and from dividends might come near enough being “discounted” to overlook 
slight discrepancies. While the poor we have always with us and in great abundance, 
it may be doubted whether they have enough stock to sell or enough means to buy 
stock so that this imaginary equilibrium would amount to much in practice. The 
assumption that present stockholders are always free to choose between retaining 
their stock or selling it frequently does not fit the facts. When their stock is pledged 
some one else decides whether it shall be sold and the price may be appreciably less 
than what an untrammeled owner would demand. To the extent that in fact stock 
will be sold for whatever it will bring, the prospect of a tax on a dividend may come 
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were allowed to get in its perfect work, it might well deter both 
sales and extraordinary dividends. The influence of a single tax 
on the realization of an actual gain is inevitable unless genuine 
income is to be exempted. For a second tax on a subsequent trans- 
fer of the same gain there is less to be said. If those in the market 
and those in the seats of corporate power know that stock in a cor- 
poration with an accumulated surplus will be held at a higher price 
than its earning power alone would command and that those who 
pay this price must face the possibility of a tax on the transfer of 
this surplus by an extraordinary dividend, the golden eggs from 
the corporate goose will become smaller and fewer. By abstract- 
ing the deterrent effect of taxation from other factors in the situa- 
tion, we see that in the abstract few sales would be made. That 
sales and extraordinary dividends continue to occur must be due 
to these other factors which frustrate the speculative niceties of 
the presumed incidence of taxation. These niceties doubtless put 
salt on the tail of the trend of what will happen in the long run, 
but they fall far short of an accurate account of the past transac- 
tions involved in the cases that come before the courts. 

We must therefore reject Mr. Justice Pitney’s consolation that 
the prospect of a tax on a dividend being a tax on capital is only 
“apparent.” There must be instances in which a dividend brings 
to its recipient something more than a gain to the capital invested 
in the stock. When this happens, rates based on conceptions of 
what it is expedient to extract from gains are applied to transfers 
of capital. The severity of this is apparent. In the case of a stock 
normally selling at par and paying six per cent dividends, a tax 
of two per cent on the capital takes as much from the taxpayer 
as a tax of thirty-three and one-third per cent on the income. In 
applying to transfers of capital income tax rates fixed on the general 
understanding that they take toll only from gains from capital, 
we get a burden on capital many times as great as that which 





close to being discounted. This, however, does not annihilate the hardship of treating 
dividends as income beyond the extent of the gain which they bring to the recipient. 
It merely shifts the burden. The seller not only pays a tax on the profit actually 
realized but is deprived of additional profit that he would have commanded but for 
the purchaser’s prospect of a tax on a return to him of part of his capital. Quere, 
whether these double taxes, one of which is not confined to gains and profits, may 
not cost taxpayers more than they yield the government in cases where an owner of 
stock is forced to sell it for what he can get. 
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the government professes or in general attempts to impose. The 
truth and substance of such a result will appear more readily if 
we assume that an owner of property worth $200,000 transfers 
the title to a trustee and a year later receives back from him the 
title to one-half of it. This re-transfer would not be thought of 
by any one as an income-producing transaction. It would not 
give rise to an income tax. If, however, this $200,000 worth of 
property is exchanged for corporate stock with a par value of 100, 
and a year later the corporation transfers one-half of its assets to 
its stockholders, a foolish virgin who chose to participate in this 
second enterprise rather than in the first may under existing federal 
law pay $65,000 to the government while her wiser sister would 
pay nothing. 

Here is food for thought for those who cherish the fancy that 
a corporation is a person entirely distinct from those fleshly crea- 
tures who are its stockholders. Mr. Justice Pitney seems to credit 
the notion when he says in Lynch v. Hornby™ that “the stock- 
holder is, in the ordinary case, a different entity from the corpora- 
tion, and Congress was at liberty to treat the dividends as coming 
to him ad extra, and as constituting a part of his income when they 
came to hand.” * He applies it when he concludes in United States 
v. Phellis * that ‘in short, the question whether a dividend made 
out of company profits constitutes income of the stockholder is 
not affected by antecedent transfers of the stock from hand to 
hand.” *” Perhaps the notion is useful and perhaps the applica- 
tion of it to the income tax on dividends is necessary. I am told 
that advisers of the Treasury sought to find some way by which re- 
cipients of extraordinary dividends might be taxed on no more than 
the gains which the dividends bring to them, and that they gave 
it up in despair because of the practical difficulties involved in the 
computation. The same difficulties would seem to be presented 
when a recipient of a stock dividend later sells the stock thus 
received.”* Some of them, at least, appear when there is a sale 
of a portion of stock bought at different times at varying prices.” 
One can appreciate, however, that these unavoidable difficulties 





4 Note 7, supra. 25 247 U. S. 330, 344 (1918). 
26 Note 16, supra. 27 42 Sup. Ct. 63, 66 (1921). 
28 See MonTGOMERY, INCOME TAX PROCEDURE, 1920, PP. 490-492. 

29 Ibid., pp. 364-365. 
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may be so burdensome that officials will be reluctant to add to 
them when the Supreme Court does not insist upon it. There 
may be satisfactory reasons why the court should refrain from 
insisting upon it. These reasons may be based on the truth and 
substance underlying the conduct of corporate business and the 
transfers of corporate stock. Practical convenience may require 
that the kaleidoscopic shuffling of stockholders be disregarded, not- 
withstanding the occasional hardship that may be involved. There 
still remains, however, the anomaly of income without gain or 
profit as evidence of the magic that incorporation may work. To 
this may be added the sleight of hand by which a corporate re- 
organization puts stock into a hat and pulls out other stock so 
different that the Supreme Court cannot see the identity. 


II 


If no dividend were regarded as income beyond the extent to 
which it brings a gain to the recipient, the distinctions between 
dividends that are realizations of income and those that are not 
would be a matter of minor concern. Nothing in the nature of 
things makes separation from capital one of the requisites of income 
from capital. From a practical common-sense point of view there 
is something strange in the idea that a man may indefinitely grow 
richer without ever being subject to an income tax. Idle land may 
increase in value $10,000 a year because of realizable though un- 
realized increase in rent-producing capacity, yet under the real- 
ization requisite this land produces no income until it is sold. Then 
all the long-accruing gain becomes income for the year in which it 
is realized by sale and is subject to the same high surtax rates that 
would be applied to the same amount of annually recurring rent. 
The insistence that there is no income from capital prior to separa- 
tion from capital may in practice work as much hardship on tax- 
payers as it prevents. Professor Haig has argued strongly for 
a broader conception of income which relaxes the test of realiza- 
tion or separation.*® Mr. Eustace Seligman has pointed out the 
difficulties which the requirement of realization introduces.** Both 





80 “The Concept of Income — Economic and Legal Aspects,” in THE FEDERAL 
Income Tax (Columbia University Press, 1921), pp. 1-28. 

81 In “Implications and Effects of the Stock Dividend Decision,” 21 CoLumB1a 
L. REv. 313-332. In so far as the difficulties suggested by Mr. Seligman are predi- 
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writers recognize that wisdom and justice may dictate that income 
taxes on various kinds of gains should be postponed until those 
gains are realized. Their objections are to the judicial insistence 
that prior to realization there is no income within the meaning of 
that term in the Sixteenth Amendment. But the Supreme Court 
has willed and disposed of the constitutional issue. Gain is not 
income in the constitutional sense until it is “derived” or “drawn 
from’”’ that in which it has been inhering. The Stock Dividend De- 
cision has been discussed so fully ** that further comment would be 
superfluous. It is sufficient here to accept its conclusion as a datum 
and to proceed to consider the extent to which the applications of 
the test of realization are the product of truth and substance and 
the extent to which they are the product of form. 





cated on the assumption that the court holds that in order to have income, gain must 
result from the act of converting part or all of the principal, the difficulties vanish 
with the rejection of the unwarranted assumption. Other dangers foreseen by Mr. 
Seligman are also unreal. He suggests that the separation test precludes the im- 
position of an income tax on the recipient of gifts or inheritances or on profit realized 
by the sale of assets so received. Clearly any gift comes to a donee ab extra in a 
much truer sense than a cash dividend comes to a stockholder, as in Lynch v. Hornby, 
note 10, supra. A gift is neither the product of nor new evidence of a previously 
existing interest, as is a stock dividend. If the gift is not treated as income when 
received, the proceeds from its later sale may be treated as income under the decisions 
that a sale yields income to the extent that the price received exceeds the original 
cost to the seller. If the entire proceeds of the sale of property received by gift may 
be taxed as income, a fortiori the government may treat as income such part of the 
price as exceeds the value of the property when transferred by gift or such part as 
exceeds the original cost to the donor. The question whether the rental value of a 
house occupied by its owner may be taxed as income is more doubtful, but the Stock 
Dividend Decision is certainly not controlling against holding that use and occupancy 
is the equivalent of rent, as occupancy afforded by an employer is the equivalent of 
salary. Mr. Seligman is sound in his analysis that the separation test of the Stock 
Dividend Decision precludes the imposition of an income tax on dividends in pre- 
ferred stock or in bonds of the declaring corporation or on the receipt of the right 
to subscribe for new shares and that it limits an income tax on the sale of such rights 
to the gain arising out of the entire transaction from the time of the purchase of 
the shares from which the rights issued. 

% In addition to discussions cited elsewhere in this article see Charles E. Clark, 
“ Eisner v. Macomber and Some Income Tax Problems,” 29 YALE L. J. 735; Fred R 
Fairchild, “The Stock Dividend Decision,” 5 BULLETIN oF THE NATIONAL TAx 
ASSOCIATION, 208; Thomas Reed Powell, “ The Judicial Debate on the Taxability 
of Stock Dividends as Income,” 5 BULLETIN OF THE NATIONAL TAx ASSOCIATION 
247; and “Stock Dividends, Direct Taxes, and the Sixteenth Amendment,” 20, 
Cotumsia L. REv. 536; A. M. Sakolski, “Accounting Features of the Stock Dividend 
Decision,” 5 BULLETIN OF THE NATIONAL TAX ASSOCIATION, 212; Edward H. Warren, 
“ Taxability of Stock Dividends as Income,” 33 Harv. L. REv. 885; and editorial] 
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In his dissent in Eisner v. Macomber ® Mr. Justice Brandeis 
adduces the substantial similarity between two ways of cutting 
corporate melons without decreasing the assets of the corpora- 
tion. One is a cash dividend coupled with a preferential right to 
subscribe for new shares. The cash dividend is held taxable income, 
and the fact that the cash is used to buy new shares is not material. 
The other method combines these two transactions. The corpora- 
tion keeps its assets instead of paying them out and getting them 
back again, but it gives to its stockholders additional stock to repre- 
sent the former corporate surplus now transferred to capital. The 
stockholder who receives a stock dividend is in the same situation 
as one who uses a cash dividend to buy new shares. In all sub- 
stance, therefore, urges Mr. Justice Brandeis, since the latter has 
received income, the former has also. It cannot matter, he adds, 
that the dividend is in stock and not in cash, since it is already 
established that income is derived by a dividend paid by one cor- 
poration in the stock of another. On the other hand, Mr. Justice 
Pitney for the majority adduces the substantial similarity between 
the state of the recipient of a stock dividend and that of the recipi- 
ent of no dividend. Neither receives assets from the corporation. 
The interest of each is still represented by stock in the corporation. 
One receives an addition to the number of his shares and the other 
does not, but the value of the new shares lessens pro tanto the value 
of the old. Stock dividends necessitate an increase in the number 
of outstanding shares of the corporation so that the fractional in- 
terest of the stockholder remains the same whether he gets a stock 
dividend or no dividend. If, therefore, one who gets no dividend 
receives no income, one who gets a stock dividend receives no in- 
come. Mr. Justice Pitney’s substantial similarity is as substantial 
as Mr. Justice Brandeis’s substantial similarity. When they lead to 
opposite results, we are inclined to suspect some intrusion of form 
as a criterion of income or no income. 

This inclination is even more pressing when we come to the cases 
in which corporations have paid dividends in the stock of other 
corporations or in which corporations have rearranged their finan- 
cial relations with other corporations. The two classes of cases 





notes in 18 Micu. L. Rev. 689, 4 Minn. L. REv. 462, 68 U. or Penn. L. REV. 394, 
6 Vrrcrnta L. REG. (N. S.) 220, and 29 YALE L. J. 812. 
% 252 U.S. 189 (1920). 























INCOME FROM CORPORATE DIVIDENDS 379 


present somewhat different problems, but the problems and their 
solution invite comparison. The first group of cases involves three 
parties; the second, only two. Both groups present the issue 
whether the relations between two corporations are such that they 
should be regarded as in substance identical. The issue in the 
second group of cases arose under the Act of 1913 by which inter- 
corporate dividends were taxed as income of the receiving corpora- 
tion. The taxation of such dividends was sustained in Brushaber 
v. Union Pacific R. Co.* as against the objection that it discrimi- 
nated against corporations in favor of individuals when the latter 
did not have to include dividends in the assessment of the normal 
tax. No objection seems to have been made on the ground that 
the burden of all the taxes is borne by the stockholders of the corpo- 
ration having the last place in the receiving line and that it is 
artificial in the extreme to treat every intercorporate payment as 
a distinct taxable gain. Congress, however, has recognized the 
force of this objection, and corporations are not now taxed on 
dividends received by them.* 

When corporations were taxable on dividends, two corporations 
convinced the Supreme Court that what was in form a dividend 
was not one in substance and was therefore not within the intent 
of the term as used by Congress. In Southern Pacific Co. v. Lowe*® 
the plaintiff corporation owned all the stock of the Central Pacific 
Railway Company and was the lessee and operator of all its prop- 
erty. The Central Pacific kept no bank account and all its funds 
were in possession of the Southern Pacific. Prior to 1913 the 
Central Pacific showed upon its books a surplus consisting chiefly 
of sums due from the Southern Pacific under the terms of the lease. 
In 1914 by bookkeeping entries the Southern Pacific acknowledged 
a dividend from the Central Pacific and the Central Pacific ac- 
knowledged payment by the Southern Pacific of its indebtedness. 
These bookkeeping entries were all that took place. The court 
held that the dividend was an appearance and not an actuality 
and that no taxable income was received thereby. The situation 
in Gulf Oil Corporation v. Lewellyn*" was substantially similar 
except that the stockholding corporation did not manage the busi- 





% 240 U. S. 1 (1916). 
%5 See section 234 (a) (6) of the Acts of 1918 and of 1921. 
%6 247 U. S. 330 (1918). 37 248 U.S. 71 (1918). 
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ness or have possession of the property of its subsidiaries. The 
dividend here took place only through bookkeeping entries. The 
parent corporation had allowed its subsidiaries to keep their earn- 
ings and thereby to accumulate a surplus. Part of this surplus 
was embodied in debts due from some subsidiaries to others. The 
so-called dividend was a transfer of these debts by the creditor 
subsidiaries to the parent corporation. This too was held to be 
mere bookkeeping and not a realization of income. 

Turning to the reasoning of the opinions we may dismiss the 
reliance in the Southern Pacific case on the fact that the parent 
had all the assets and managed all the business of its child, since 
the absence of such elements in the Gulf Oil case was dismissed as 
immaterial. We should too, it would seem, dismiss the fact that 
the gain of the subsidiaries accrued prior to the effective date of 
the Sixteenth Amendment, since genuine dividends paid to stock- 
holders after the Amendment may be taxable income even though 
they are the fruit of corporate gains accrued prior to the Amend- 
ment.*® Yet Mr. Justice Pitney in the Southern Pacific case lays 
stress on what he calls the evident purpose of Congress “‘to refrain 
from taxing income that accrued prior to March 1, 1913.” There 
is room for dispute as to what he means by this. Since gains and 
profits are not income until received or realized, it is confusing to 
speak of ‘‘income accrued.” If it means gain accrued but not real- 
ized, it is incorrect to call it income. If it means “income re- 
ceived,”’ it is safer to say “income received.” Though Mr. Justice 
Pitney leaves us somewhat uncertain as to just what he has in 
mind, the probability is that he means that the profits of the Central 
Pacific were in substance income received by the Southern Pacific 
when received by the Central Pacific. If this is the Supreme 





88 Lynch v. Hornby and Peabody ». Eisner, note 4, supra. 

89 247 U.S. 330, 334-335. Later at page 337 it is said: 

“We base our conclusion in the present case upon the view that it was the purpose 
and intent of Congress, while taxing ‘the entire net income arising or accruing from 
all sources’ during each year commencing with the first day of March, 1913, to refrain 
from taxing that which, in mere form only, bore the appearance of income accruing 
after that date, while in truth and in substance it accrued before... ” 

«0 “That the dividends in question were paid out of a surplus that accrued to 
the Central Pacific prior to January 1, 1913, is undisputed; and we deem it to be 
equally clear that this surplus accrued to the Southern Pacific Company prior to that 
date, in every substantial sense pertinent to the present inquiry, and hence under- 
went nothing more than a change of form when the dividends were declared.” (247 
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Court’s idea, it follows that whenever two corporations are in sub- 
stance identical, no transfer from one to the other can be income. 
Mr. Justice Pitney lends countenance to this inference,“ but at 
the same time he warns us against it by saying that “the case 
turns on its very peculiar facts.” This warning leaves it open 
to the court to say that the case stands on a combination of the 
peculiar character of the dividend transaction and the peculiar 
interrelation of the corporations and not on the latter alone. 

This opportunity is not foreclosed by anything in Mr. Justice 
Holmes’s opinion in the Gulf Oil case. There is reference to the 
fact that the debts transferred from the subsidiaries to the hold- 
ing company were “all enterprise debts due to members,” “ and 
this is one of the circumstances which are said to “‘unite to convince 
us that the transaction should be regarded as bookkeeping rather 
than as ‘dividends declared and paid in the ordinary course by 
a corporation.’” “ Here, as in the Southern Pacific case, no checks 
were drawn. Entries on the books were all that was necessary to 
make the titular transfer. Thus neither case nor both combined 
can be said securely to establish that the complete identity of two 
corporations through ownership and management of one by the 
other prevents actual transfers from being taxable dividends. Nor 
do they establish that two corporations will be regarded as identical 
merely because one is completely owned by the other. The South- 
ern Pacific Company ran the business of the Central Pacific, and 
the companies involved in the Gulf Oil case “constituted a single 
enterprise carried on by the petitioner.” Furthermore, it is to be 





U. S. 330, 335-336). The surplus that accrued to the Central Pacific came from earn- 
ings duly received and was therefore as to it realized income in the constitutional 
sense. The statement quoted above carries the thought that whatever happened to 
the Central Pacific happened contemporaneously to the Union Pacific since the two 
were one and the same. 

“| The quotation in note 39, supra, continues: 

[We base our conclusion in the present case upon the view . . . ]; “and upon the 
fact that the Central Pacific and the Southern Pacific were in substance identical 
because of the complete ownership and control which the latter possessed over the 
former, as stockholder and in other capacities. While the two companies were sepa- 
rate legal entities, yet in fact, and for all practical purposes, they were merged, the 
former being but a part of the latter, acting merely as its agent and subject in all 
things to its proper direction and control.” 

® 247 U.S. 330, 338. # 248 U.S. 71, 72. 

“ Ibid. & Ibid. 
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noted that both cases rest solely on the interpretation of the 
statute. _ They do not hold that such transfers as they involved 
could not be income under the Sixteenth Amendment. Sub- 
stance prevailed over form where form was filmy and where 
Congress had not explicitly declared that form should control, 
but the victory was only in a minor skirmish and not in a major 
engagement. 

This brings us to the second group of cases, in which three parties 
are involved. A stockholder receives from a corporation a divi- 
dend in the stock of another corporatio~. In the three cases to be 
considered the dividend-receiving stockholder has been an individ- 
ual and not a corporation. This individual was but one of many 
stockholders, so that there was no room for the contention that he 
was in substance identical with the dividend-paying corporation. 
Had the recipient of the dividend been a corporation taxable on 
intercorporate dividends under the Act of 1913, there might have 
been. two alleged identities to take into account and these two 
might have merged into one. In addition to the substantial 
identity of the dividend-paying and dividend-receiving corpora- 
tions, as in the Southern Pacific case and the Gulf Oil case, there 
might have been alleged identity of the corporation paying the 
dividend and the corporation in whose stock the dividend was paid 
and it might have been urged that all three corporations were in 
substance one and the same. Such triplicate corporate unity will 
not present itself in disputes under the Sixteenth Amendment as 
to the taxability of dividends so long as intercorporate dividends 
continue to be exempt from the federal income tax. It may of 
course intrude in complaints against state income taxes under 
statutes which take toll from intercorporate dividends. We may, 
too, get an alleged three-headed calf as an exhibit for recognition 
as a single calf under the Sixteenth Amendment if we have a case 
in which the individual stockholder controls and manages both the 
corporation whose stock he receives and the corporation from which 
he receives it. No such case has yet appeared. The problem to 
date is restricted to complaints that the identity of the corpo- 
ration paying the dividend and the corporation in whose stock it 
is paid makes the dividend in substance one in the stock of the 
paying corporation and therefore not taxable income under the 
Stock Dividend Decision. 
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This complaint was not made in Peabody v. Eisner,“ in which 
the Union Pacific Railroad Company paid to its stockholders an 
extraordinary dividend in the stock of the Baltimore & Ohio Rail- 
road Company. The relations between the Union Pacific and the 
Baltimore & Ohio are not mentioned. Apparently Mr. Peabody 
contended that a dividend in stock is a stock dividend whether the 
stock be that of the declaring corporation or of some other. This 
was curtly answered by saying that “‘the dividend of the Balti- 
more & Ohio shares was not a stock dividend but a distribution 
in specie of a portion of the assets of the Union Pacific, and is to 
be governed for all present purposes by the same rule applicable to 
the distribution of a like value of money.”*’ The Southern Pacific 
case, on which the district court had relied to spare Mr. Peabody, 
was distinguished by Mr. Justice Pitney on the ground that it in- 
volved the substantial identity of the payer and the receiver of the 
dividend, whereas in the present case the receiver was an ordinary 
stockholder whose right was “‘merely to have the assets devoted 
to the proper business of the corporation and to receive from the 
current earnings or accumulated surplus such dividends as the 
directors in their discretion may declare; and without right or 
power on his part to control that discretion.” “* This of course 
looks at the stockholders one by one and not collectively, though 
all of them receive a dividend when dividends are declared and 
all of them collectively have ultimate power to control the corpo- 
ration. In this, however, there is no more lack of substance than 
in any case in which a corporation and its stockholders are treated 
as distinct. Nevertheless it suggests that a keen scent for the 
substantial might not lose the trail across the formal gulf between 
. the complete ownership and control of one corporation by another 
and the complete ownership and control of the second corporation 
by its collective stockholders. 

The cases in which a stockholder adduced the substantial identity 
of the corporation from which he received a dividend and the cor- 
poration in whose stock the dividend was paid were decided on 
November 21, 1921. The facts of United States v. Phellis * have 
already been stated. A New Jersey corporation gave birth to 





# 247 U.S. 347 (1918). 47 Tbid., 349-350. 
4 Ibid., 349. 49 257 U. S. —, 42 Sup. Ct. 63 (1921). 
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a Delaware corporation, to which it turned over its assets and its 
business and from which it received all the stock issued. The New 
Jersey corporation remained in existence as an empty shell, retain- 
ing enough of the Delaware stock to maintain its original capital 
unimpaired and to provide for its outstanding obligations, and 
turning the rest over to its stockholders to the extent of two shares 
of Delaware for each share of New Jersey held by them. In Rocke- 
feller v. United States ®° some oil companies organized new corpora- 
tions to which they turned over their pipe lines. Some of the stock 
in the pipe-line companies went directly to the stockholders of 
the oil companies, and some of it went to them through the oil 
companies by way of dividends. The two methods of distribution 
were held to be substantially similar ®! and the stock of the newly 
created pipe-line companies thus received by the stockholders of 
the oil companies was held to be income to its full value without 
inquiry into the actual gain to the stockholders on their original 
investment. 

How Congress now analyzes the substantial nature of such cor- 
porate shifts and segmentations is apparent from the provision in 
the Income Tax Act of 1921 as to the swap of stock in one corpora- 
tion for that in another made from its rib or taking its place. Form- 
erly such a swap was treated as an income-producing transaction 
to the extent that the new stock brings to its recipient a gain on 
his capital investment. Later a compromise provision recog- 
nized the new stock as in effect a continuation of the old to the 
extent that the par value of the new does not exceed the par value 





50 257 U. S. —, 42 Sup. Ct. 68 (1921). 

51 “Under the facts as recited we deem it to be too plain for dispute that in both 
cases the new pipe-line company shares were in substance and effect distributed by 
the oil company to its stockholders; as much so in the case of the Kansas company, 
where the new stock went directly from the pipe-line company to the stockholders 
of the oil company, as in the case of the Ohio company, where the new stock went 
from the pipe-line company to the oil company and by it was transferred to its stock- 
holders. Looking to the substance of things the difference is unessential. In each 
case the consideration moved from the oil company in its corporate capacity; the 
new company’s stock issued in exchange for it was distributed among the oil com- 
pany’s stockholders in their individual capacity, and was a substantial fruit of their 
ownership of stock in the oil company, in effect a dividend out of the accumulated 
surplus.” (42 Sup. Ct. 68, 69.) 

52 See Robert H. Montgomery, “Reorganizations and the Closed Transaction,” 
in THE FEDERAL Income Tax (Columbia University Press, 1921), at page 126. 
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of the old. Such disregard of actual values yields absurd incon- 
gruities. These are now done away with by Section 202 (c) (2) of 
the Act of 1921, which declares that no gain or loss shall be recog- 
nized when in the reorganization of two or more corporations 
a person exchanges his old stock for new. Moreover reorganiza- 
tion is liberally defined.5* Thus henceforth when there is a fair 
approach to identity between the old corporation and the new, the 
exchange of the old stock for the new is not deemed a realization 
of the actual gain that has accrued to the stockholder since his 
original investment. The new statute extends no such grace to 
dividends arising out of corporate reorganizations. It leaves us 
with the absurd incongruity of exempting exchanges no mattér 
how much the holdings of the stockholder have enhanced in value 
since’ their acquisition and of taxing dividends even though no 
enhancement has accrued.® The constitutional power to deal thus 
rudely with reorganization dividends is affirmed in the Phellis and 
Rockefeller cases in which the reorganizations involved were even 
more formal than ones which Congress now overlooks in its section 
dealing with exchanges of new stock for old. 

The decisions in these cases were by votes of seven to two and 
six to two. In the Rockefeller case Mr. Justice Clarke did not sit. 
In both cases Justices McReynolds and Van Devanter dissented 
and the former filed a brief opinion in the Phellis case which 
appears to go on constitutional grounds when it says that the prin- 





53 Tbid., pp. 126-131. 

54 “The word ‘reorganization,’ as used in this paragraph, includes a merger or 
consolidation (including the acquisition by one corporation of at least a majority 
of the voting stock and at least a majority of the total number of shares of all classes 
of stock of another corporation, or of substantially all the properties of another 
corporation), recapitalization, or mere change in identity, form or place of organiza- 
tion of a corporation (however effected); .. . 

55 Not only this, but it apparently seeks to prevent its kindness towards exchanges 
from being transferred to dividends by the device of issuing stock dividends and 
then exchanging stock so received for stock in a new corporation born of a reorganiza- 
tion. Thus Section 201 (d) of the Act of 1921 declares: 

“A stock dividend shall not be subject to tax but if after the distribution of any 
such dividend the corporation proceeds to cancel or redeem its stock at such time and 
in such manner as to make the distribution and cancellation or redemption essentially 
equivalent to the distribution of a taxable dividend, the amount received in redemp- 
tion or cancellation of the stock shall be treated as a taxable dividend to the extent 
of the earnings or profits accumulated by such corporation after February 28, 1913.” 
But for this provision, in such situations as those involved in the Phellis case and 
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ciple of Eisner v. Macomber®® seems in conflict with the decision 
announced. This is preceded by quotation from the opinion of 
the Court of Claims which calls the transaction merely a financial 
reorganization and remarks that it seems incredible that Congress 
intended to tax as income a transaction that produced no gain or 
profit. This ought not to be so incredible to any one familiar with 
the previous status of extraordinary dividends in cash or property. 
It is high time that judges and scholars all join in singing a requi- 
escat over the foolish idea that a conversion of wealth from one 
form to another must be a creator of gain in order to yield income. 
Mr. Justice McReynolds would have done well to have refrained 
from devoting a third of his opinion to repetition of this folly and 
to have used the space thus saved to elaborate his reliance on the 
Stock Dividend Decision and to expound more fully his declared 
assumption that ‘the statute was not intended to put an embargo 
upon legitimate reorganizations when deemed essential for carry- 
ing on important enterprises.” °’ Congress has certainly shown 
no inclination to refrain from taxing any and every dividend that 
transfers corporate gains accrued since March 1, 1913. When 
doubt arose as to whether it meant to tax stock dividends, it re- 
moved the doubt by an explicit affirmative declaration. A fortiori 
it must have desired to tax dividends in the stock of another cor- 
poration to the full extent that the Supreme Court would permit. 
It still fails to modify this intention notwithstanding its kindlier 





the Rockefeller case, if the original corporations turn their surplus into capital and 
issue stock dividends and the stock thus received is then surrendered and the stock in 
the new corporations acquired, neither the stock dividend nor the subsequent ex- 
change would yield taxable income. Possibly this provision might be construed 
not to apply to exchanges through reorganization. It may be argued that this method 
of change is not “redemption or cancellation” and with still more force it may be 
urged that the word “amount ”’ indicates that Congress had in view a redemption 
for cash. If such arguments should prevail it would be because of judicial favor 
toward the result rather than because of any literary compulsion. 

The constitutionality of the provision as applied to redemption for cash may be 
questioned. If the court thinks of the issue of the stock dividend as a dead and 
buried transaction that cannot be disinterred, it will hold that the cash received 
on redemption is income only to the extent that it brings a profit on the original 
investment in the corporation. It may, however, liken the enterprise to that of the 
Grand Old Duke of York and hold that the journey up the hill and down again is a 
little frolic that may be disregarded. The decision in the Stock Dividend Case was 
in terms confined to bona fide stock dividends. 

56 Note 33, supra. 57 42 Sup. Ct. 63, 68. 
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disposition towards profit from the exchange of stock in the course 
of a corporate reorganization. There can be no fair doubt that the 
only issue seriously before the court in the Phellis case and the 
Rockefeller case was one of constitutional law and not of statutory 
construction. This issue was whether or not the old and the new 
corporations were in substance one and the same so that the receipt 
of new stock for old is no more a realization of income within the 
requirement inferred from the Sixteenth Amendment than is the 
receipt of a dividend in the stock of the declaring corporation. 

In meeting this issue Mr. Justice Pitney insists that the old and 
the new corporations are substantially separate and distinct. In 
the Phellis case he emphasizes the fact that the new corporation 
is organized in another state which, he says, necessarily imports 
a different measure of responsibility to the public and presumably 
different legal relations between the stockholders and between 
them and the corporation. He thinks it worth mentioning that 
the new corporation has an authorized capital four times that of 
the old, and he clinches the matter by saying that the very fact 
that the assets were transferred from the old corporation to the 
new evidences the actual separateness of the two. The identity of 
stockholders and of officers in the two companies is dismissed be- 
cause not certain to continue. ; 

There is more to the opinion, but when analyzed it is either 
mere assertion of the separateness of the two corporations or a de- 
scription of the situation based on the assumption of such separate- 
ness. For example, it is said to be erroneous to test the question 
whether income has been derived by regarding alone the general 
effect of the reorganization on the aggregate body of stockholders, 
since the liability of the individual stockholder to pay an income 
tax depends on the effect of the transaction on him as an individual. 
The effect on the individual in the two cases is said to be that a 
part of the corporate surplus has become transferred from the 
corporation to him in such form that he may sell it and still retain 
his proportionate share of the old corporation. True enough, if 
the old and the new corporations are substantially distinct; false, 
under the Stock Dividend Decision, if the old and the new are sub- 
stantially one and the same. 

When in the Rockefeller case Mr. Justice Pitney says that the 
facts are in all essentials indistinguishable from those in the Phellis 





388 HARVARD LAW REVIEW 


case, he silently eliminates the importance there attached to the 
fact that the two corporations were organized in different states, 
since the oil companies organized their pipe-line companies in the 
same states to which they owed allegiance. In this case too the 
opinion assumes the point at issue when it says that the pipe-line 
stock represents assets of the oil companies capable of division 
among the stockholders as the assets themselves were not. If the 
pipe-line stock was in reality the same as newly created oil stock, 
all that was capable of division was a new evidence of an interest 
already possessed. 

Further exposition of the opinions is unnecessary. The results 
speak for themselves. The issue was whether the dividend-paying 
corporations distributed in substance their own stock or the stock 
of a distinct corporation. The time of distribution was the time 
to determine whether the two corporations were in substance 
identical. At that time two of the old corporations owned all of 
the stock of two of the new. The other old corporation controlled 
the disposition of the stock of the new. The officers of one of the 
old corporations were the officers of one of the new. Continuing 
identity vel non of stockholders is beside the point. It took the 
distribution to create the initial identity. If the distribution was 
in substance in stock of the declaring corporation, it was in sub- 
stance a stock dividend and so not duly realized income. As well 
might it have been said that the Southern Pacific and the Central 
Pacific were not in substance identical because the former might 
in the future part with some or all of its stock in the latter. They 
were identical then and that was enough. If it be said that their 
past identity was material, it may be said that the pipe-line com- 
panies came from the womb of the oil companies and that from birth 
until the time when their status ceased to be material they were 
completely subject to parental control. 

It is worthy of note that Mr. Justice Pitney makes no attempt 
to distinguish the intercorporate relations in these two cases from 
those in the Southern Pacific case and in the Gulf Oil case. He 
refers to those two cases as evidence of the court’s respect for sub- 
stance and disregard of form, but this is all. The question arises: 
Would the court have held that a dividend paid by the Southern 
Pacific in the stock of the Central Pacific is a stock dividend rather 
than a dividend in stock? One suspects not. Would it have held 
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that a transfer from the Central Pacific to the Southern Pacific of 
cash or of a trolley line or of stock in still a third corporation was 
not income to the transferee? Here one is more doubtful. Such 
dividends could not be called mere bookkeeping transactions, as 
were those in the actual case and in the Gulf Oil case. Those cases 
could therefore be distinguished. Yet one suspects that the court 
might have recognized that intercorporate dividends of any kind 
are poor things to regard as income and so have held that any 
transfers between corporations substantially identical are to be 
treated as purely formal. The question will not arise for adju- 
dication now that Congress leaves intercorporate dividends alone. 
In its wisdom it finds all such dividends purely formal, whether 
the corporations are identical or not. 

No one with a spark of realism in his soul can doubt that the 
oil companies and the pipe-line companies, the New Jersey Dupont 
concern and the Delaware Dupont concern, were in all substance 
as completely one and the same as were the Southern Pacific and 
the Central Pacific, the Gulf Oil holding company and its subsidi- 
aries. The fact that Mr. Justice Pitney does not venture on the 
perilous task of making any distinction is in itself significant. If 
the Supreme Court were ever to look through the corporate entity 
to extend the Stock Dividend Decision to dividends paid in the 
stock of a technically distinct corporation, it cannot justify its 
refusal to do so in the Phellis case and the Rockefeller case. It cer- 
tainly would have held that the corporations in question were 
identical within the prohibitions of the Commodities Clause of 
the Hepburn Act.°® It ventured no suggestion as to what was 
lacking to complete their identity. One sundering element stressed 
in one case was missing in the other and its absence was passed 
over in silence. The formal and unsubstantial recital and analysis 
in the opinions is pretty clear proof that form alone was regarded 
as sufficient to ward off the substantial implications of the Stock 
Dividend Decision. It is therefore difficult to resist the conviction 
that these most recent interpretations of the Sixteenth Amend- 
ment mean that Congress may always treat two corporations as 
separate and distinct for the purpose of taxing as income a divi- 
dend paid by one in the stock of the other. 





58 See United States v. Lehigh Valley R. R. Co., 220 U. S. 257 (1911). 
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With such a decision standing alone there need be no quarrel 
except as it adds to the instances in which gains or profits are not 
requisite to income. It has long been part of our law that the 
courts will disregard the corporate entity only in exceptional cases, 
and these chiefly to prevent the corporate cloak from shielding 
wrong. It would be going far, therefore, to declare that the Con- 
stitution requires Congress to disregard the corporate entity in 
deciding whether income has been realized, when the requirement 
of realization itself is not specifically set forth in the Constitution. 
Stockholders who are taxed only on their actual gains have little 
ground of complaint against a decision that a formal alteration of 
the evidence of their capital is a sufficient realization of that gain. 
It may be unpleasant and even painful to have to pay a tax now, 
but in the long run it is easier to bear progressive rates on gains 
accruing during brief periods than to wait till the gains are so 
great that they mount to the highest brackets of the schedule. The 
hope that realization may be postponed forever is certainly not 
one to foster. If realization is bound to come, it is easier to have 
it come in driblets. The argument may not apply to Mr. Rocke- 
feller with his sad prospect of the highest brackets for himself and 
his heirs forever, but it holds good for many of his more fortunate 
fellows. We may then commend a decision that dividends in stock 
of other corporations are dividends in property even though the 
two corporations involved are flesh of the same flesh. 

The temptation to criticize assails us when this result has to 
be compared with others and we are asked to believe that the dis- 
tinctions are distinctions of substance and not of form. The sub- 
stance, if substance it be, is an arid, Pickwickian, legal sort of 
substance and not a common-sense, matter-of-fact, economic sort 
of substance. The mythical but discerning man on the street would 
be hard put to it to tell why Mr. Rockefeller’s draught from the 
cruse is income when Mrs. Macomber’s is not. He would be 
puzzled to know why the Gulf Oil Corporation and its satellites 
were one and the Standard Oil Company and its creature were two. 
He might when duly initiated into the mysteries perceive the dis- 
tinctions of form which the cases recognize and establish; but when 
assured that they are distinctions in substance and in truth, he 
would ask Pilate’s question in bewilderment and despair. 

This is not to say that the applications of the distinctions are 
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without pragmatic merit. Take, first, the difference between a div- 
idend paid by one corporation to another and a dividend “paid 
to an individual by the second corporation in the stock of the first. 
If, as it seems, these two transactions will be treated differently 
even when the intercorporate relations are indistinguishable, there 
is wisdom in finding the intercorporate dividend mythical and 
the dividend to an individual authentic. We may well disregard the 
outpour from one reservoir to another and still heed the flow at the 
faucet. There is something to be said, too, for drawing the line 
between dividends in the stock of the declaring corporation and 
those in the stock of any other however closely associated with the 
first. The requisite of realization is in part wholesome and in 
part noxious. There are so many varying modes of altering the 
embodiment of one’s wealth or profits that applications of the 
test of realization are necessarily somewhat arbitrary. If some 
favor the government and others favor the taxpayer, this appeals 
to a sense of fairness when the situation is such that practical 
considerations make it impossible to be fair and without favor in 
each individual case. The distinction between some formal pay- 
ment from the corporate treasury and no payment therefrom is 
at least a workable one. Cases on opposite sides of the line will 
be alike in economic substance, but the line, however formal, is 
clear and straight so that corporate managers and stockholders 
are advised of the side on which their acts will fall. 


So our criticism is not so much of what the judges have done 
as of what they have said and left unsaid by way of justification. 
The practical necessity of purely arbitrary distinctions is too sel- 
dom explicitly recognized. The practical wisdom of choosing one 
alternative rather than another is too seldom expounded. Consist- 
ency is professed when inconsistency is present and unavoidable. | 
The situation often demands a series of compromises, and compro- | 
mise is based on a balancing of opposing, not of concurring, con- 
siderations. The law knows a number of situations in which one 
suspects that courts seek to preserve a balance by leaning now to | 
one side and now to the other. So it may well be in determining 
whether there has been an adequate realization of income. If the 
taxpayer is favored in respect to one type of dividend, why not 
favor the government in respect to another? Let one close deci- 
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sion go in favor of the home team and the next in favor of the 
visitors. Such considerations must influence judicial umpires as 
they influence others, but they introduce incongruities which are 
inconsistent with the conception of the law as a company of auto- 
matic universals that never encroach on each other’s preserves. 
Therefore we have sophistical professions of the absence of incon- 
gruity bolstered up by recourse to artificiality. Instead of confessing 
that the artificialities are evoked to make desirable compromises 
without explicitly exposing the mythical assumption of perfect 
symmetry in the law, the judges too often exalt the artificialities 
as inherent substances that constrain them whether they will or 
not. Thus the substance of the law sometimes takes on the attri- 
butes of the substance of the schoolmen. Now and then this deters 
courts from reaching results that they know to be the best. Even 
when this is avoided the artificiality is not saved from sin. There 
still remains the reproach if not the contempt which the profane 
feel toward an institution whose votaries can revel in a realm ‘of 
make-believe with such seriousness as to invite the comment that 
their art is that “of being methodically ignorant of what every one 
knows to be true.” 
Thomas Reed Powell. 
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CRIMINAL CONSPIRACY’ 


i those fields of industrial controversy where passion runs high 
and where class conscious groups are arrayed in bitter fight the 
one against the other, where each side with difficulty is restrained 
from open war and induced to substitute therefor settlement by 
judicial action, the law has a very difficult and delicate function 
to fulfill. Under the terrific thrust and strain of some of the most 
tremendous social issues of the day, it is of far more than usual 
importance that the law applicable to labor controversies should 
express principles of justice evident to and accepted by the great 
mass of mankind; above all else, such law must be thoroughly 
predicable. Otherwise class groups will see in legal decisions only 
the prejudice and bias of the individual judges; and popular respect 
for the law and its administration by the courts will wane to a 
possible danger point. 

A doctrine so vague in its outlines and uncertain in its funda- 
miental nature as criminal conspiracy lends no strength or glory to 
the law; it is a veritable quicksand of shifting opinion and ill-con- 
sidered thought.2 That this uncertain doctrine should be seized 
upon, perhaps because of its very vagueness, as one of the principal 
legal weapons with which lawyers press their attack in labor con- 
troversies and in which judges find an easy and frequent support 





1 A most admirable book dealing with the subject of Criminal Conspiracy is that 
of R. S. Wricut, THe LAw or Crrinat Consprracies (London, 1873). This has 
been much relied on in the preparation of this article. 

A scholarly account of the early historical development of Conspiracy has just 
been published as one of the Cambridge Studies in English Legal History, by P. H. 
WINFIELD, THE History or ConsprraAcy AND ABUSE OF LEGAL PROCEDURE (1921), 
reviewed in 35 Harv. L. REv. 353. 

2 “The offence of conspiracy,” says Mr. Sergeant Talfourd, “is more difficult to 
be ascertained precisely than any other for which indictment lies; and is, indeed, 
rather to be considered as governed by positive decisions than by any consistent and 
intelligible principles of law.” Talfourd’s edition of DicK1Nson’s QUARTER SESSIONS, 
Pp. 200 (quoted by Wharton in 3 Crmmnat Law, 6 ed., p. 47, note (d). “The law of 
conspiracy is certainly in a very unsettled state. The decisions have gone on no dis- 
tinctive principle; nor are they always consistent.” C. J. Gibson in Mifflin ». Com- 
monwealth, 5 Watts & S. (Pa.) 461 (1843). 
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for their decisions is nothing short of a misfortune. It would seem, 
therefore, of transcendent importance that judges and legal scholars 
should go to the heart of this matter, and, with eyes resolutely fixed 
upon justice, should reach some common and definite understand- 
ing of the true nature and precise limits of the elusive law of criminal 
conspiracy. 


I 


The origin of the crime of conspiracy goes back to the very early 
pages of the history of our common law. Apparently it grew out 
of the effort of reformers to correct the abuses of ancient criminal 
procedure. During the thirteenth century, according to Bracton,* 
there were two modes of commencing prosecution for felonies — 
the one, by way of private appeal, generally involving trial by 
battle, and the other by way of public inquest before what later 
developed into the grand jury. False appeal was in a measure 
guarded against by the personal liabilities of the appellor; if the 
appellor were vanquished in the battle by which the truth of the 
accusation was tried, he was, in the words of Bracton, ‘‘ committed 
to gaol, to be punished as a calumniator, but he shall not lose his 
life nor a limb, although according to the law he is liable to re- 
taliation.””* Furthermore, the vanquished was liable to a pecu- 
niary penalty. “But upon the duel being finished a penalty of 
sixty shillings shall be imposed upon the vanquished party as a 
recreant, and besides he shall lose the law of the land (legem terrae 
amittet).” 5 

Nevertheless, abuses sprang up; children under twelve, who 
could not be outlawed and against whom no damages could be 
recovered, were sometimes incited to bring the appeal. The newer 
procedure of “indictment upon common report” by a grand jury 
lent itself to still greater abuse; one could bring to the jury false 
reports, and thus perhaps accomplish the downfall of his enemy, 





8 Bracton: De Lecisus ET CONSUETUDINIBUS ANGLIAE, f. 143. Compare GLAN- 
VILLE: De Lecrsus, bk. 14, ch. 1. For the brief survey of the criminal procedure of 
this period, see 1 STEPHEN, History oF Criminal Law, ch. 8; 1 Pike, History oF 
Crime, ch. 2. 

4 Bracton, De Lecrsus ET CONSUETUDINIBUS ANGLIAE, f. 137. 

5 GLANVILLE, De Lecrsus, bk. 2, ch. 3. See also 2 Pottock & Marrianp, His- 
TORY OF THE ENGLISH Law, 457, 538. 
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without incurring the personal risk dependent upon the outcome 
of the trial by battle. It soon became evident that measures must 
be taken to correct such practices. For this purpose there was 
passed in 1285 the statute of 13 Edw. I, c. 12, to the following 
effect: 


“Forasmuch as many, through Malice intending to grieve other, do 
procure false Appeals to be made of Homicides and other Felonies by 
Appellors, having nothing wherewith to make Satisfaction to the King 
for their false Appeal, nor to the Parties appealed for their Damages; 
it is ordained, That when any, so appealed of Felony surmised upon 
him, doth acquit himself in the King’s Court in Due Manner, either at 
the Suit of the Appellor, or of our Lord the King, the Justices, before 
whom such Appeal shall be heard and determined, shall punish the Ap- 
pellor by one year’s Imprisonment; and such Appellors shall neverthe- 
less restore to the Parties appealed their Damages, according to the 
Discretion of the Justices, having respect to the Imprisonment or Ar- 
restment that the Party appealed hath sustained, by reason of such 
Appeals, and to the Infamy that they have incurred by the Imprison- 
ment or otherwise: and shall nevertheless make a grievous Fine unto the 
PE ag 


Other statutes were passed allowing recovery by writ out of 
chancery, and by inquest without writ.’ This series of statutes 
culminated in the famous Third Ordinance of Conspirators, 33 
Edw. I, passed in 1304, which in certain respects summed up the 
pre-existing law and gave a precise definition of conspiracy: 





6 First Ordinance of Conspirators, Tomirn’s Stat. at L., 20 Epw. I, p. 399. “Our 
Lord the King [by] Gilbert de Roubery, Clerk of his Council, hath commanded that 
who ever will complain of Conspirators, Inventors and Maintainers of false quarrels 
and their Abettors and Supporters and having Part therein, and Brokers of Debates, 
[that Persons so grieved and complaining shall come to the Chief Justices of our Lord 
the King, and shall have a Writ of them, under their Seals, to attach such Offenders, 
to answer to the Parties grieved so complaining before the aforesaid Justices; and 
such shall be the Writ made for them]. . . . And if any be thereof convicted at the 
Suit of such Complainants, he shall be imprisoned till he hath made Satisfaction to 
the Party grieved, and shall also pay a grievous Fine to the King.” 

7 Second Ordinance of Conspirators, 28 Epw. I, c. 10 (1300). “In regard to Con- 
spirators, false Informers, and evil Procurers of Dozens, Assises, Inquests and Juries, 
the King hath ordained Remedy for the Plaintiffs by a Writ out of the Chancery. 
And notwithstanding, he willeth that his Justices of the one Bench and of the other, 
and Justices assigned to take Assises, when they come into the Country to do their 
Office, shall, upon every Plaint made unto them, award Inquests thereupon without 
Writ, and without Delay, and shall do Right unto the Plaintiffs.” 
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“Conspirators be they that do confeder or bind themselves by Oath, 
Covenant, or other Alliance, that every of them shall aid and support 
the Enterprise of each other falsely and maliciously to indite, or cause 
to be indited [or falsely to acquit people] or falsely to move or maintain 
Pleas; and also such as cause Children within Age to appeal Men of 
Felony, whereby they are imprisoned and sore grieved; and such as re- 
tain Men with their Liveries or Fees for to maintain their malicious En- 
terprises; [and to suppress the truth] as well the Takers as the Givers. 
And Stewards and Bailiffs of great Lords, which, by their Seignory, 
Office, or Power, undertake to maintain or support (Quarrels, Pleas, or 
Debates] [for other Matters] than such as touch the Estate of their 
Lords or themselves. 

“(This Ordinance and final Definition of Conspirators was made and 
finally accorded by the King and his Council in his Parliament the thirty- 
third Year of his Reign. . . .]” 


Finally, the Statute of 4 Edw. III, c. 11 (1330), made conspiracy 
an offense open to ready prosecution, by providing that the jus- 
tices of either bench or of assize in sessions ‘“‘shall enquire, hear, 
and determine, as well at the King’s Suit, as at the Suit of the 
Party,” cases of conspiracy or maintenance “as Justices in Eyre 
should do if they were in the same county.” 

Thus, it will be seen that the offense of conspiracy did not origi- 
nate as a general offense at common law, nor under Norman insti- 
tutions, but in a series of statutes dating from the time of Edward I, 
enacted to remedy a specific abuse. The statutes themselves make 
clear how narrow and restricted was the early offense of conspiracy. 
The offense admitted of no broad common-law generalizations; it 
was limited to offenses against the administration of justice, and 
was strictly confined to the precise and definite language of the 
statutes. Combinations only to procure false indictments or to 
bring false appeals or to maintain vexatious suits could constitute 
conspiracies.® 





8 “The earliest meaning of conspiracy was thus a combination to carry on legal 
proceedings in a vexatious or improper way, and the writ of conspiracy, and the power 
given by the Articuli super Chartas to proceed without such a writ, were the fore- 
runners of our modern actions for malicious prosecution. Originally, therefore, con- 
spiracy was rather a particular kind of civil injury than a substantive crime, but like 
many other civil injuries it was also punishable on indictment, at the suit of the king, 
and upon a conviction the offender was liable to an extremely severe punishment 
which was called ‘the villain judgment.’” 2 STEPHEN, Hist. oF THE Crim. Law, 228. 
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We have the record of a case decided in 1351 ° wherein the court 
was called upon to decide whether the offense of conspiracy could 
be so broadened as to include combinations to commit acts of a 
generally illegal and oppressive nature. Upon a presentment of 
conspiracy in the Eyre of Derby grounded upon allegations that 
the defendants had imprisoned and generally oppressed the people, 
a judgment had been rendered against the defendants; and one of 
the defendants then sought to reverse the judgment of the lower 
court. Justice Shardelowe, pressed to brand the defendant’s con- 
duct as a conspiracy, stoutly refused; and, in spite of the arguments 
of counsel, reversed the former decision, partly because no specific 
year or day or place had been named in the presentment, and 
partly “because the principal matter of the conspiracy alleged is 
not conspiracy, but rather damage and oppression of the people.” 
Although between the reigns of Edward III and Elizabeth a | 
number of statutes were passed to suppress combinations for | 
various specific purposes, such as treasonable designs, breaches of 
the peace, raising prices, and the like, yet prior to the seventeenth 
century there seems to have been no mention of any combination 
or confederacy having been held criminal under the common law ex- 
cept the crime of conspiracy as defined by the Ordinance of 1305.1 | 

According to the older notions, the crime of conspiracy for pro- 
curing false indictments was not complete until the person falsely 
accused had been actually indicted and acquitted." Nothing short 
of an acquittal following an indictment would do.” This seems to 





® Anon., Year Book, 24 Epw. III, f. 75, pl. 99. 

10 It is to be noted, however, that by the early part of the sixteenth century the 
courts had developed a common-law “Action upon the Case for a Conspiracy” for 
damages for cases of procuring false indictments where the facts would not strictly 
support a case under the Conspiracy Writs, as for example, where a single person had 
procured a false indictment. See FitzHERBERT, NATURA BreEvium, 114 D. See also 
the case of Marsh v. Vauhan, Cro. Eliz. 701. In that case two had been indicted for 
conspiracy, and one was found guilty and the other not. The court thereupon quashed 
the indictment; and the opinion of the whole court was “that a writ of conspiracy 
lies not, nor is maintainable upon this verdict. But an action upon the case, in nature 
of a conspiracy, might have been brought in this case.” 

11 Where the conspiracy was for maintenance, however, it had been held as early 
as 1354 that the defendants might be held to answer for the conspiracy each to main- 
tain the other though no suit had actually been commenced. See Anon., 27 Ass., 
f. 138 b, pl. 44. 

2 “A Writ of Conspiracy lieth where two, three or more persons of malice and 
covin do conspire and devise to indict any person falsely, and afterwards he who is so 
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have remained the well-settled law for some three centuries; it was 
not until the close of the sixteenth century that the courts began 
to relax the strictness with which they had always limited the 
crime of conspiracy. During the reign of James I, Chief Justice 
Popham recalled a case, decided in 1574, wherein the justices had 
suggested that a common-law indictment for conspiracy might 
be allowed against false accusers even though no indictment upon 
the false charge had been found by the grand jury.” Such a doc- 
trine was authoritatively established by the Court of Star Chamber 
in the famous Poulterers’ Case,“ decided in 1611. Thus was taken 
the first step in the long process by which the early rigidly defined 
crime of conspiracy was, through judicial, analogical extension, 
gradually expanded into the vague and uncertain doctrine which 
we know to-day. 

In the Poulterers’ Case, the defendant poulterers had confed- 
erated to bring against one, Stone, a false accusation of robbery; 
but Stone was so manifestly innocent of the crime charged that the 
| grand jury refused to indict him. As a defense to the action for 
damages subsequently brought by Stone against his false accusers, 
it was argued that since he had never been indicted or acquitted, 
no recovery could be had; ‘“‘because no writ of conspiracy for the 
party grieved, or indictment or other suit for the King lies, but 
where the party grieved is indicted, and legitimo modo acquietatus, 
as the books are F. N. B. 114b; 6 E. 3, 41a; 24 E. 3, 34b; 
43 E. 3. Conspiracy 11; 27 Ass., p. 59; 19 H. 6, 28; 21 H. 6, 26; 
9 E. 4, 12, &c.” But the Court of Star Chamber squarely decided 
to the contrary, citing certain early notes, and definitely held that, 
as in conspiracies for maintenance, the confederating together con- 
stituted the gist of the offense rather than the false indictment 
and subsequent acquittal. From the doctrine announced by this 





indicted is acquitted; now he shall have this Writ of Conspiracy against them who so 
indicted him.” FirzHeERBERT, NATURA BREviuM,114.D. Coke defines conspiracy as 
“a consultation and agreement between two or more to appeale or indict an innocent 
falsely and maliciously of felony, whom accordingly they cause to be indicted and 
appealed; and afterward the party is lawfully acquitted by the verdict of twelve men.” 
(3 Inst. 142-143.) So, Hudson, in his treatise on the Star Chamber (2 CoLL. Jurm. 
104, 105) says in regard to conspiracy: “But when the party is indicted, and not 
legitimo modo acquietatus, then can no conspiracy lie, as it was adjudged in Daniel 
Wright’s case.”” See also Sherington ». Ward, Cro. Eliz. 724. 

% Sydenham »v. Keilaway, Cro. Jac. 7. 

M 9 Coke 55 b. 
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decision, it was an easy step to the very general doctrine that since 
| the gist of the crime is the cons iracy, no other overt act is neces- 

\ gl Pp 
sary; and this came to be the well-acknowledged law of criminal 
conspiracy. In the ancient phraseology, it was not necessary to 
show that anything had been “put in ure’’; 1” the mere conspiracy 
alone was held to constitute the gist of the offense and to be there- 
fore indictable. ‘There seems to be no doubt but that the courts 

_ in adopting this doctrine followed a sound instinct; and the prin- 
ciple, thus early decided, has come to be a universal and well-settled 
doctrine of the modern law of conspiracy. There is nothing in the 
doctrine out of accord with the well-recognized principle of crimi- 
nal law that without some overt act no one can be convicted of a 
common-law crime, no matter how black his intent may have been. 
For the conspiring together itself constitutes an overt act which may 
well furnish the basis of criminal liability. Once given some overt 
act, the criminal law does not necessarily require the fulfillment of : 
the defendant’s designs or the completion of his intended actions : : 
before liability attaches. The entire law of attempts bears witness 
to the contrary. 

Some writers, indeed, have viewed the law of criminal conspiracy 
as an outgrowth of the larger law of criminal attempts.!* That the 
two have many features in common and are based very largely 
on the same general underlying principles, cannot be gainsaid. 
Nevertheless, the two are not to-day the same; every criminal 
conspiracy is not an attempt. One may become guilty of con- 
spiracy long before his act has come so dangerously near to com- 
pletion as to make him criminally liable for the attempted crime. 

18 The growth of this doctrine may be traced in the following cases: Rex v. Kim- 
berty, 1 Lev. 62 (1663); Rex v. Armstrong, 1 Ventr. 304 (1678); Rex ». Best, 2 Ld. 
Raym. 1167, 6 Mod. 185 (1705); Rex v. Kinnersley & Moore, 1 Stra. 193 (1719). 

16 See, for example, 1 HAWKINS, PLEAS OF THE CROWN, c. 72, § 2. As Hawkins 
points out, a distinction was drawn between a formal action based upon the writ of 
conspiracy and “an action on the case in the nature of such writ.” 

17 Anon., 27 Ass., f. 138 b, pl. 44 (1354). 

18 See, for example, WriGHT, LAw oF CONSPIRACY, 36, 62. Stephen also comments 
on the analogy between the law of conspiracy and that of attempts. 2 STEPHEN, 
History OF THE CRIMINAL LAw, 227. Bishop goes so far as to say: “The act of con- 
spiring, and the specific intent to accomplish what constitutes a substantive crime, 
are in combination a criminal attempt, and it is the professional usage to term it con- 
spiracy. It follows the same rules, and is subject to the same limitations, as other 


attempts.” 2 Bisnop, New Crim. Law, 8 ed., § 191(2), p. 107. “It is not called in 
the books ‘attempt,’ but it is such in nature and effect.” (1 Ibid., § 592.) 
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For instance, as Justice Holmes has pointed out, the mere agree- 
ment to murder a man fifty miles away could not possibly consti- 
tute an attempt, but might easily be indictable as a conspiracy.!® 
During the seventeenth century the courts took a second step 
in extending and broadening the limits of the crime of conspiracy 
of even greater importance than the one just described. Prior to 
this century, the crime had been confined very strictly to combina- 
tions to defeat the just administration of the law, such as the pro- 
curing of false indictments, embracery, and maintenance. During 
the seventeenth century the courts began to extend the offense 
| so as to cover combinations to commit all crimes of whatsoever 
| nature, misdemeanors as well as felonies.° This was a bold ex- 
tension indeed. It was due in part to the abolition of the Court of 
Star Chamber, which cast upon the Court of King’s Bench the 
duty, hitherto assumed by the Star Chamber, of dealing with mis- 
demeanors; and the judges of King’s Bench, groping their way 
through unfamiliar paths, tried new legal adventures. Perhaps it 
was due even more largely to the character of the period or stage 
through which the law was passing. People had felt the injustice 
of the hard, narrow formalism, the rigidity and unjust technicali- 
ties of the “Strict Law”’ period of the fourteenth, fifteenth, and 
sixteenth centuries. During the seventeenth and eighteenth cen- 
turies a reaction set in, in favor of a broader, more moral law. Fine- 
spun intricacies of pleading and the technicalities of formal writs 
began to give way before questions of right and wrong. It was a 
period when the courts were busy infusing morals into the law; 
and inevitably, as part of this process of infusion, there came to be 
a blurring of the line of distinction between law and morals, and a 
consequent confusion of the two. In 1616, in Bagg’s Case,”* the 
Court of King’s Bench formally ‘“‘resolved, that to this Court of 
King’s Bench belongs authority, not only to correct errors in 
judicial proceedings, but other errors and misdemeanors extra- 
judicial, tending to the breach of peace, or oppression of the sub- 
jects, or to the raising of faction, controversy, debate, or to any 





19 Hyde v. United States, 225 U. S. 347, 388 (1912). 

20 The courts of this period even went so far as to hold criminal a combination to 
accuse one of an offense cognizable only in the spiritual courts. See Rex v. Timberley 
& Childe, 1 Sid. 68, 1 Keb. 203, 254 (1663). 

31 11 Co. Rep. 93 b, 98 a (1616). 
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manner of misgovernment; so that no wrong or injury, either public 
or private, can be done, but that it shall be (here) reformed or 
punished by due course of law.” So in Rex v. Sidney,” decided in 
1664, twenty-four years after the abolition of the Court of Star 
Chamber, the Court of King’s Bench, addressing the defendant 
indicted for several misdemeanors, ‘‘which were a great scandal 
of Christianity,” reiterated much the same doctrine, declaring 
that ‘‘although there was not now a Star Chamber, still they would 
have him know that this court is custos morum of all the subjects 
of the King.” Even as late as Lord Mansfield’s time, such pre- 
tensions had not been entirely abandoned. In the case of Jones 
v. Randall,* Lord Mansfield re-echoed good seventeenth-century 
doctrine when he said: ‘‘ Whatever is contra bonos mores et deco- 
rum, the principles of our law prohibit, and the King’s Court, as 
the general censor and guardian of the public manners, is bound 
to restrain and punish.” 

Hence, during the latter part of the seventeenth century, when 
the tendency of the courts was in the direction of undertaking to 
punish acts immoral as well as those violative of express law, it 
was not strange that the idea should gain currency on many sides 
that courts should similarly undertake to punish conspiracies to 
commit immoral as well as those to commit illegal acts. The idea 
' that a combination may be criminal, although its object would not 
be strictly criminal apart from the combination, first began to take 
articulate form towards the close of the seventeenth century in 
the arguments of counsel. Nevertheless, the judges stoutly re- 
fused to follow such suggestions. The doctrine seems to have 
been squarely repudiated by Lord Holt in 1704;* in fact, during 
the whole of the seventeenth century, when the courts were stretch- 
ing and liberalizing legal principles and doctrines to extremely 
wide limits, there seems to be no evidence of a single case (apart 
from the doubtful exception of Starling’s Case *) where the courts 





2 y Sid. 168 (1664). % Lofft, 383 (1774). 

24 Daniell’s Case, 6 Mod. 99, 1 Salk. 380 (1704). 

25 Rex v. Starling, 1 Sid. 174 (1665). But apparently even in this case the defend- 
ants were convicted because of the criminal nature of what they were conspiring to 
do, i. e., to interfere with the farming of the public revenues. As Lord Holt said in 
Reg. v. Daniell, 6 Mod. 99, 100, “the case of Starling was directly of a publick nature, 
and levelled at the government; and the gist of the offense was its influence on the 
publick. .. .” 
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allowed a conspiracy conviction for a combination to commit an 
act not itself criminal.” 

After the seventeenth century, when the courts receded from 
their extreme seventeenth-century pretensions, the indefensible 
doctrine suggested by arguing counsel might well have been for- 
gotten had it not been for an unfortunately ambiguous statement 
made by Hawkins in his Pleas of the Crown, published in 1716. 
| Concerning the crime of conspiracy, Hawkins said: “There can be 
no doubt, but that all confedéracies whatsoever, wrongfully to 
prejudice a third person, are highly criminal at common law.” 2” 

What did Hawkins mean by “wrongfully”? If he meant by 
criminal means it was exceedingly unfortunate that he did not 
choose terms confined to such a meaning; if he meant by tortious 
or merely immoral means, the authorities which he cites in support 
of his statement by no means sustain him,”* and almost his only 
support is to be found in the loose dicta of seventeenth-century 
courts and in the arguments of counsel. Nevertheless, Hawkins’ 
erroneous statement lived on, partly because of the acknowledged 
authority of the writer, partly because of the seventeenth and 
eighteenth century confusion of law and morals, partly because 
of the very ambiguity of the statement which rendered it the less 
liable to be challenged and the more difficult to disprove. In the 





26 Wricut, LAW or CONSPIRACY, 67. 

27 HAWKINS, PLEAS OF THE Crown, 6 ed., bk. 1, c. 72, § 2, p. 348. 

28 Hawkins cites in support of his statement only four cases and two notes. These 
are Rex v. Timberley, 1 Sid. 68, 1 Keb. 254, 1 Lev. 62; The Poulterers’ Case, 9 Coke 
ss b; Reg. v. Best, 6 Mod. 185; and Starling’s Case, 1 Lev. 125, 126, 1 Sid. 174; 
1 Keb. 650; and the two brief notes in 27 Ass. 44 (6) and 2 Rol. Ab. 77 pl. 2,3. (Two 
of Hawkins’ citations are erroneous. For 1 Keble 350, he evidently means 1 Keble 
650, and for 1 Mod. 185, he evidently means 6 Mod. 185). With the possible exception 
of Starling’s Case, not one of these cases or notes supports Hawkins’ statement. All 
except Starling’s Case fall within the terms of the Ordinances of Conspirators or are 
conspiracies to achieve some criminal object, and therefore prove nothing as to the 
criminality at common law of a “confederacy wrongfully to prejudice a third per- 
son.” Rex v. Timberley and The Poulterers’ Case concern conspiracies to procure 
false indictments; Reg v. Best concerns a conspiracy falsely to charge another with 
being the father of a bastard in order to extort money. Even the two notes do not 
support Hawkins’ statement. Hawkins’ only possible support is Starling’s Case; 
and a careful reading of that case would seem to prove exactly the opposite of Hawkins’ 
statement. As Wright states (LAw or CrimiNaL ConsprRacy, p. 38): “[Starling’s 
Case] appears to amount to a decision that a combination to impoverish a man (other 
than the king) by means not criminal in themselves, is not criminal.” 











CRIMINAL CONSPIRACY 403 


course of time, the statement came to be regarded as authorita- 
tive and thus furnished the foundation of later dicta and judicial 
opinion. 

From this time on, the well-acknowledged formula that the 
conspiracy constitutes the gist of the offense came to be infused 
with quite a new meaning in order to support the statement of 
Hawkins interpreted in its erroneous sense. In the case of Rex v. 
Edwards, ** decided in 1724, eight years after the publication of 
Hawkins’ book, certain defendants were indicted for having en- 
tered into a conspiracy to marry off a pauper woman to the in- 
habitant of another parish so that their own parish might escape 
further liability for her support. The counsel indulged in the 
usual arguments, the defense insisting that no one could be con- 
victed for conspiring to achieve something not a crime, and the 
prosecution, quite regardless of any distinction between law and 
morals, arguing that ‘‘a conspiracy to do a lawful act, if it be for 
a bad end, is a good foundation for an indictment.” The decision, 
it is true, was correctly rendered for the defendant; but the court 
by way of dictum echoed the loose ideas of Hawkins, stating that 
a “bare conspiracy to do a lawful act to an unlawful end is a crime, 
though no act be done in consequence thereof,” citing as its only 
authority Reg. v. Best, *° which in reality lends no support to the 
doctrine that one can be convicted for conspiring to commit some 
illegal but non-criminal act. 

Another case often quoted in support of the Hawkins doctrine is 
Rex v. Journeymen Tailors,** decided in 1721, where certain journey- 
men tailors were indicted and found guilty of a conspiracy to raise 
their wages. In the course of the opinion the court is reported as 
saying that ‘a conspiracy of any kind is illegal, although the 
matter about which they conspired might have been lawful for 
them, or any of them, to do, if they had not conspired to do it, as 
appears in the case of The Tubwomen v. The Brewers of London.” 
A careful search of the authorities has failed to reveal the existence 
of any such case as the one cited. Those who rely upon Rex v. 
Journeymen Tailors as a support for the Hawkins doctrine forget 
that at the time of the decision there was in force in England a 





29 8 Mod. 320 (1724). 
30 6 Mod. 185; 2 Ld. Ray. 1167 (1705). 
31 8 Mod. to (1721). 
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statute,** passed the preceding year, which expressly made it 
criminal for journeymen tailors to enter into any agreement “for 
advancing their Wages or for lessening their usual Hours of Work”’; 
under this statute and under 2 & 3 Edw. 6, c. 15, the defendants’ 
conduct would have been criminal quite apart from any conspiracy 
doctrine. 

Apart from the fraud cases, where the Hawkins doctrine crept 
into the decisions during the latter part of the seventeenth and the 
early eighteenth centuries, and from which it has never been 
eliminated, the vast majority of actual decisions still continued to 
adhere to the long-established law that there could be no conspiracy 
conviction unless the object conspired for or the means used was 


' criminal. For instance, in the much-quoted case of Rex v. Turner,* 


decided by the King’s Bench in 1811, an indictment was brought 
for conspiracy for “‘unlawfully and wickedly devising and intending 
to injure, oppress and aggrieve” a certain property-owner by 
“unlawfully and wickedly” conspiring to poach upon his preserve 
for hares with ‘‘divers bludgeons and other offensive weapons,”’ 
and for breaking into the said preserve and “‘carrying into execu- 
tion their unlawful and wicked purposes.” The prosecution relied 
on the now familiar arguments, quoting in support of their posi- 
tion both Hawkins and Rex v. Edwards. But Lord Ellenborough 
would have none of such arguments, and made absolute a rule to 
arrest the judgment upon a verdict of guilty, saying: ‘I should 
be sorry to have it_doubted whether persons agreeing to go and 
sport upon another’s ground, in other words, to commit a civil 
trespass, should be thereby in peril of an indictment for an offence 
which would subject them to infamous punishment.” 

Nevertheless, in spite of square decisions, such as Rex v. Turner, 
holding that combinations to commit non-criminal acts cannot 
apart from statute themselves be criminal, the seventeenth-cen- 
tury ideas persisted. Now and again in arguments of counsel, in 
dicta, in epigrammatic statements, in occasional actual decisions, 





® 7 Geo. I, c. 13, p. 403 (1720). This statute fixed the daily hours of work for 
journeymen tailors as running from six o’clock in the morning to eight o’clock at 
night; the wages were fixed from March 25 to June 24 at “any sum not exceeding 
Two Shillings per Diem, and for the Rest of the Year One Shilling and Eight Pence 
per Diem.” 

% 13 East, 228 (1811). 
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the ghost of Hawkins still walked. Hawkins’ language was literally 
adopted and transcribed into Burn’s Justice,** which was first 
published in 1755 and which, in succeeding editions, was so widely 
read during the eighteenth and nineteenth centuries. It was also 
copied into Wilson’s Works.* Chitty, in his Criminal Law,® again 
repeats the Hawkins formula, saying: ‘In a word, all confederacies 
wrongfully to prejudice another are misdemeanors at common 
law, whether the intention is to injure his property, his person, or 
his character.”” And in Christian’s edition of Blackstone’s Com- 
mentaries,*” it is said: ‘‘Every confederacy to injure individuals, 
or to do acts which are unlawful, or prejudicial to the community, 
is a conspiracy.” A reincarnation of the doctrine took form in 
Lord Denman’s famous epigram that a conspiracy indictment 
must “charge a conspiracy either to do an unlawful act or a lawful 
act by unlawful means.” * 

Like the magic jingle in some fairy tale, through whose potency 
the bewitched adventurer is delivered from all his troubles, this 
famous formula was seized upon by judges laboring bewildered 
through the mazes of the conspiracy cases as a ready solution for 
all their difficulties. It would fit any conspiracy case whatever; 
it was, so to speak, ready to wear, and obviated the necessity of 
carefully thinking through or correctly analyzing the doctrine of 
conspiracy. As a consequence, judges gave to it the widest use. 
In spite of the fact that Lord Denman himself later apparently 
repudiated it,?® it came to be considered as a sacred and final 
dispensation of the law. The real difficulty was that it con- 
tained the same kind of ambiguity as did Hawkins’ statement 
in the preceding century; ‘‘unlawful” might be interpreted so 
as to mean “criminal,” in which case it correctly stated the 
law according to the great majority of decisions; or it might 





34 y RICHARD BuRN, THE JUSTICE OF THE PEACE, 4 ed., p. 276. 

35 3 JAMES WILSON, Works, 118. 36 Vol. 3, 1 ed., p. 1139. 

37 Vol. 4, p. 136 (Christian’s note 4). 

38 See Jones’ Case, 4 B. & Ad. 345, 349 (1832). Wright, in speaking of this famous 
statement says (LAW or Crim. ConsPrRACyY, p. 63): “That antithesis was invented 
by Lord Denman . . . to express the very opposite of that for which it is sometimes 
cited.”” Compare Rex v. Seward, 1 A. & E. 706, 711, 713 (1834). 

39 In the subsequent case of Reg. v. Peck, 9 A. & E. 686, 690 (1839) Lord Denman 
said in reply to counsel quoting his own words to him: “I do not think the antithesis 
very correct.” 
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without doing the least violence to the language, be interpreted 
to include “‘tortious” as well as “criminal,” in which case eight- 
eenth-century misconceptions would be still further perpetuated. 
Unfortunately, it was in the latter sense that it was too often 
interpreted, particularly in the loose dicta of the conspiracy cases. 
The truth of the matter is that judges found the Hawkins con- 
ception of criminal conspiracy entirely too convenient an instru- 
ment for enforcing their own individual notions of justice to be 
lightly discarded. It enabled judges to punish by criminal process 
_ such concerted conduct as seemed to them socially oppressive or 


/ undesirable, even though the actual deeds committed constituted 


of themselves no crime, either by statute or by common law. And 
in cases where the actual deeds were of doubtful criminality, it 
saved the judges from the often embarrassing necessity of having 
to spell out the crime. 

\ Illustrations of this among the nineteenth-century cases are not 
difficult to find. Thus, in Rex v. Bykerdike, decided in 1832, the 
defendants were indicted for conspiracy for threatening a strike 
among the employees in a certain colliery unless certain other em- 
ployees should be discharged. The action was brought after the 
Combinations Act of 1800 had been repealed; and it was popu- 
larly supposed that the effect of the Acts of 1824 ® and 1825 ® had 
been to free labor unions from the charge of criminality which had 
attached to them under the former Combinations Act. Quite 
possibly in Rex v. Bykerdyke, the separate acts of the defendants, 
apart from conspiracy, might have been held to be criminal under 
the very ambiguous words of the Act of 1825, which prohibited in 
trade disputes a “molesting or in any way obstructing another.” 
But the point is that the judge apparently never took the trouble 
to define, nor so far as appears from the report, to inquire into the 
precise meaning of these ambiguous words; instead he held the 
defendants as criminals under a vague conspiracy doctrine with- 
out any discussion or indication as to whether under the Act of 
1825 criminality attached to the means they used or the object 
they sought, or both, or neither. The jury were informed simply 
that “‘a conspiracy to procure the discharge of any of the work- 





40 Mood. & Rob. 179 (1832). “ 40 Geo. III, c. 106. 
# 5 Geo. IV, c. 95. % 6 Gero. IV, c. 129. 
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men would support the indictment. . . .”“ The case illustrates, 
not necessarily a faulty decision, but the obvious convenience and 
consequent danger of a doctrine which will allow a judge to enforce 
by criminal punishment his individual ideas of what makes for or 
against the social welfare. 

Similar illustrations are to be found among the American cases. 
In State v. Donaldson,® several employees had been indicted upon 
a conspiracy charge for notifying their employer that unless he 
discharged certain other employees, they would quit his employ- 
ment. After a careful examination of the case, the court could 
find nothing criminal in the separate acts committed by the de- 
fendants. Nevertheless, relying partly upon Rex v. Bykerdyke,“ 
and one other English case,*’ it refused to quash the indictment; 
and it proceeded to brand the defendants as criminals because of 
their participation in a combination which it regarded as illegal 
and criminal by reason of its generally oppressive nature. The 
court said: “* “It may safely be said, nevertheless, that a com- 
bination will be an indictable conspiracy . . . where the con- 
federacy, having no lawful aim, tends simply to the oppression of 
individuals.”” When and under what principles action which other- 
wise constitutes no violation of the criminal law may be said to be 
criminal because it ‘tends to the oppression of individuals” is a 
question upon which the court remained discreetly silent. The 
conduct of those who go on strike to compel their employer to dis- 
charge other non-union employees is clearly not criminal apart 
from any conspiracy doctrine. Indeed, in the majority of states 
it is held not even tortious. Acts “tending to the oppression of 





44 The Judge’s only reference to the Act of 1825 was the last sentence of the opinion 
in which he said that, “the statute never meant to empower workmen to meet and 
combine for the purpose of dictating to the master whom he should employ, and that 
this compulsion was clearly illegal.” But this summary reference leaves entirely un- 
decided whether the criminality lay in the combination, or in some “molesting” of 
employees, or in some “obstructing” of the employer. 

45 32 N. J. L. 151 (1867). 

46 The court quite disregarded or overlooked the fact that Rex ». Bykerdyke was 
decided under the English Act of 1825 which made criminal the “molesting or in any 
way obstructing another” in a trade dispute, — a statute which of course was not in 
force in New Jersey. 

47 See Ibid., 156, 157. 48 Tbid., p. 154. 

See, for instance, Cohn & Roth Electric Co. ». Bricklayers’ Union, 92 Conn. 161, 
ror Atl. 659 (1917); Jetton-Dekle Lumber Co. v. Mather, 53 Fla. 969, 43 So. 590 (1907); 


ae 


ee 











408 HARVARD LAW REVIEW 


” 


individuals” committed in other fields of trade competition have 
often been held entirely justifiable.*° Yet in State v. Donaldson, 
Chief Justice Beasley held that defendants joining in such a strike 
were actual criminals. Perhaps no case could better illustrate the 
vague menace of a criminal-law doctrine by means of which con- 
duct usually regarded as perfectly lawful, and nowhere, apart from 
the conspiracy doctrine, regarded as criminal, can be turned by a 
judge who happens to be out of sympathy with the defendants’ 
efforts into a criminal offense. 

In State v. Burnham,” decided in 1844, a New Hampshire Court 
went so far as to declare that a combination to commit a merely 
immoral act might constitute a criminal conspiracy. Justice 
Gilchrist said: 


“An act may be immoral without being indictable, where the isolated 
acts of an individual are not so injurious to society as to require the in- 
tervention of the law. But when immoral acts are committed by num- 
bers, in furtherance of a common object, and with the advantages and 
strength which determination and union impart to them, they assume 
the grave importance of a conspiracy, and the peace and order of society 
require their repression. . . . When it is said in the books that the means 
must be unlawful, it is not to be understood that those means must 
amount to indictable offences, in order to make the offence of conspiracy 





Kemp »v. Division, No. 241, 255 Ill. 213, 99 N. E. 389 (1912); Clemmitt v. Watson, 
14 Ind. App. 38, 42 N. E. 367 (1895); Gray v. Bldg. Trades Council, 91 Minn. 171, 
185,97 N. W. 663 (1903); State v. Employers of Labor, 102 Neb. 768, 774, 169 N. W. 
768 (1918); National Protective Ass’n v. Cumming, 170 N. Y. 315, 63 N. E. 369 
(1902); Kissam v. United States Printing Co. 199 N. Y. 76, 92 N. E. 214 (1910); 
Bossert v. Dhuy, 221 N. Y. 342, 117 N. E. 582 (1917); State v. Van Pelt, 136 N. C. 
633, 49 S. E. 177 (1904); Roddy v. United Mine Workers, 41 Okla. 621, 139 Pac. 126 
(1914); Sheehan v. Levy, 215 S. W. 229 (Tex. Civ. App., 1919). Contra: Plant v. 
Woods, 176 Mass. 492, 57 N. E. 1011 (1899), and numerous other Massachusetts cases; 
Ruddy »v. Plumbers, 79 N. J. L. 467, 75 Atl. 742 (1910); Bausbach ». Reiff, 244 Pa. 
559, 91 Atl. 224 (1914); State v. Dyer, 67 Vt. 690, 32 Atl. 814 (1894). 

50 Mogul Steamship Co. v. McGregor, [1892] A. C. 25; Macauley Bros. v. Tierney, 
19 R. I. 255, 33 Atl. 1 (1895); Bohn Mfg. Co. v. Hollis, 54 Minn. 223, 55 N. W. 1119 
(1893). 

5t In the later New Jersey case of Jersey City Printing Co. v. Cassidy, 63 N. J. Eq. 
759, 762, 53 Atl. 230 (1902), the Court said: ‘‘The doctrine of the old cases, of which 
we have in New Jersey an interesting example in State v. Donaldson . . . which 
placed the employee, when acting in combination with his fellow-workmen, at a tre- 
mendous disadvantage as compared with his employer, I think may be regarded as 
entirely exploded.” 

8 15 N. H. 396, 402, 403 (1844). 
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complete. It will be enough if they are corrupt, dishonest, fraudulent, 
immoral, and in that sense illegal, and it is in the combination to make 
use of such practices that the dangers of this offence consist.” 


Such language sounds more as though it had been written by 
the Court of Star Chamber in the seventeenth century than by a 
judge in liberty-loving America more than half a century after the 
American Revolution. Yet in spite of the fact that the doctrine 
of State v. Burnham was apparently directly overruled in the later 
New Hampshire case of State v. Straw, State v. Burnham is still 
quoted to-day in support of the Hawkins doctrine. Thus, like an 
underground stream that ever keeps coming to the surface, the 
doctrine, constantly reiterated in the loose dicta of courts and the 
statements of text-writers, has kept appearing and reappearing 
ever since Hawkins’ time, in spite of the fact that, apart from 
fraud cases, so far as actual decisions are concerned the doctrine 
finds almost no support.® 


IT 


Thus far the doctrine that a combination to commit a non- 
criminal act may constitute a criminal conspiracy has been ex- 
amined solely from the historical viewpoint; and in the light of 
history the doctrine seems so manifestly founded upon miscon- 
ceptions and erroneous applications of ambiguous statements that 
it is difficult to support. But many wholesome and salutary doc- 
trines of the law have sprung up through misunderstandings of 
past decisions or without any historical basis whatsoever. To 
show the historical illegitimacy of a legal doctrine does not dis- 
prove its present right of existence or its usefulness. Quite apart 
from historical considerations, is the doctrine logically sound? 
Will it bear the test of careful analytical scrutiny? 

An analytical examination of the doctrine raises new difficul- 
ties. If the object sought by a combination is in no way criminal, 
and if the means utilized are in no way criminal, just wherein lies 





83 42 N. H. 393, 396 (5) (1861). The court in this case squarely held that a com- 
bination to commit a civil trespass did not constitute a criminal conspiracy. 

54 See, for example, 8 Cyc. 624, note 19; 12 C. J. 548, note 48; 2 Bisnop, NEw 
Crm. Law, 8 ed., § 181, note 2 (p. 103); 3 WHARTON, Crim. Law, 6 ed., 81, note (1), 
§ 2326. 

55 See infra, p. 422 et seq. 
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any criminality? The mere act of combining can surely not be 
criminal, where no criminal end is sought nor criminal means used. 
It is no crime to combine to form a social club, a church, a political 
association. As was said by Serjeant Talfourd, in discussing the 
crime of conspiracy: * 


“Tt is not easy to understand on what principle conspiracies have 
been holden indictable where neither the end nor the means are, in 
themselves, regarded by the law as criminal, however reprehensible in 
point of morals. Mere concert is not in itself a crime; for associations to 
prosecute felons, and even to put laws in force against political offenders, 
have been holden legal.*” If, then, there be no indictable offence in the 
object; no indictable offence in the means; and no indictable offence in 
the concert, in what part of the conduct of the conspirators is the offence 
to be found? Can several circumstances, each perfectly lawful, make up 
an unlawful act? And yet such is the general language held on this sub- 
ject, that at one time the immorality of the object is relied on; at another, 
the evidence of the means; while, at all times, the concert is stated to be 
the essence of the charge; and yet that concert, independent of an 
illegal object or illegal means, is admitted to be blameless.” 


The answer which naturally suggests itself to such arguments 
is that just as in chemistry the combination of A; B, and C, all 
non-poisonous substances, may form a new compound, D, poison- 
ous and quite different from the elements of which it is composed, 
so in criminal law separate acts, each alone perfectly lawful, may, 
when combined together, constitute such an anti-social effect that 
the actors’ conduct as a whole becomes criminal. The mere act 
of crooking a finger on the trigger of a gun is not of itself neces- 
sarily unlawful; neither is there necessarily any criminality in the 
mere act of pointing a gun, nor in the act of loading one. Yet 
when all these acts are combined, in certain circumstances the re- 
sultant effect may constitute a crime. So, a single man blowing 
a whistle on the streets at night might constitute no nuisance; 
but if a hundred men did identically the same thing in combina- 
tion, they might easily be indictable for creating a public nuisance. 

But such an answer does not explain away all of the difficulty. 





56 Wwe. DickINsoN, A PRACTICAL GUIDE TO THE QUARTER SESSIONS, 3 ed. by T. N. 
Talfourd (1829), p. 201. 

57 R. v. Murray, tried before Abbot, C. J., at Guildhall, 1823; cited in 1 Burn, 
JUsTICE OF THE PEACE, 30 ed., p. 976. 
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It leaves unexplained how it is that precisely the same effect which 
is perfectly lawful when procured by one becomes criminal when 
procured by two. When closely analyzed, criminality consists, 
not in detached separate acts, but in the anti-social effect of acts.°® 
For instance, in the gun case above suggested, murder is com- 
mitted, not where the finger is crooked upon the trigger, but where 
the anti-social effect of the act takes place, -7. e., where the bullet 
hits the victim’s body; ** and it is this particular anti-social effect 
which is labeled as the crime of murder. To convict a criminal 
defendant it is not necessary to prove that he was ever physically 
present or that he acted within the state; it is sufficient to show 
that the anti-social effect of his acts, committed elsewhere with 
mens rea, operated within the state. If criminality then consists, 
not in mere acts, but in the anti-social effect of acts, must not 
criminality be measured by the nature of the effect,® and not by 
the character or number of those whose acts produce that effect? 
For instance, in the nuisance case suggested above, if a single man 
arranged by steam to blow the same hundred whistles on the 
street at night, no one would suppose that he would not be in- 
dictable for the nuisance. If criminality is to be measured by the 


character of the effect of the defendant’s acts, how can it make any 
possible difference as to criminality whether the identical effect is 
procured by one or two or a hundred? How then can it be said 
that if a single individual procures a certain effect by certain means 
he is not a criminal, but if a combination of individuals procure 
the self-same effect by the self-same means, they are all criminals? 
Is such a doctrine logically defensible? ® 





58 Acts being defined, in the words of Mr. Holmes, as voluntary “muscular con- 
tractions.” — Hotmes, THe Common Law, p. 54. 

59 See, for example, United States ». Davis, 2 Sumn. (U. S.) 482 (1837); - State ». 
Hall, 114 N. C. 909, 19 S. E. 602 (1894). 

60 Of course it is necessary also to show that the anti-social effect is such as con- 
stitutes, under the law of the prosecuting state, a criminal offense. 

61 Tf, for example, after the defendant had fired at his victim with full intent to 
kill him, the bullet had been deflected perhaps by another bul'ct, and the victim not 
hit, there would have been no crime of murder, although every single act and motive 
of the defendant would have been precisely the same. 

® Adherents of the Hawkins doctrine sometimes seek to defend the logic of the 
doctrine by its analogy to the offenses of routs and riots. Routs and riots are crimes 
which by common law require the concurrence of three or more persons. No matter 
how great a tumult a single person may make, he cannot be indicted for a rout or a 
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III 


But the law, which after all exists primarily to achieve justice 
and thus to promote social peace and equilibrium, must not be 
bound down too arbitrarily by logical or purely analytical considera- 
tions any more than by the iron grip of historical precedents and 
correctly traced legal genealogies. If the purpose of legal doctrines 
is to promote the social security and well-being, they must be ex- 
amined functionally and tested by the degree of protection which 
they afford to social and to individual interests or rights. 

A law which protects must be a predicable law; indeed one of 
the most essential attributes of all law is predicability. It is per- 
haps this more than any other factor which makes justice accord- 
ing to law preferable to justice without law, as found for example 
in legislative or executive justice. The excellence of justice ac- 
cording to law, or judicial justice, rests upon the fact that judges 
are not free to render decisions based purely upon their personal 
predilections and peculiar dispositions, no matter how good or 
how wise they may be; they are bound by principles embodying 
the accumulated wisdom and experience of past ages, and those 
principles furnish a fixed standard by which citizens of the state 


may measure or shape their conduct and by which the course of 
justice can be reasonably foreseen and predicted. Once rob the law 
of this predicability, and the state reverts to a government by men 
rather than by law. No one will be secure in his or her interests 





riot. But the analogy after all is rather superficial. Criminality, here as elsewhere, 
is measured by the anti-social effects of the defendants’ acts; and in the inherent 
nature of things it is impossible for a single individual to produce the effect of a riot. 
In other words, a single person is not indictable for a riot, because it is inherently 
impossible for him to produce the anti-social effect or criminal consequence known as 


a riot; but as to cases of conspiracy it is in fact very frequently possible for a single y) 


individual to procure or cause identically the same criminal consequence as a com- 
bination may procure. 

% Interesting examples of legislative justice will be found in the judicial powers 
exercised by American colonial legislatures and state iegislatures immediately after 
the Revolution, such as the issue of bills of attainder, bills of pains and penalties, 
legislative granting of new trials, Jegislative divorce proceedings, insolvency proceed- 
ings, etc. See PouND, OUTLINES OF LECTURES ON JURISPRUDENCE, 3 ed., p. 75. Legis- 
lative justice has generally been recognized as capricious, uncertain, and therefore often 
unjust and tyrannical, and highly susceptible to prejudice and extra-legal considera- 
tions. 
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or rights, for no one can foretell what interests individual judges 
may see fit to protect or to disregard. If the criminal law permits 
judges to determine criminality by their own individual standards 
and prejudices, we must face again the anxious fears and troubled 
insecurity of the old Star Chamber days; decisions will lose their 
predicability, and the law will obviously cease to protect. 

If a legal doctrine is to be tested functionally according to the 
degree of security which it affords to the individual and social in- 
terests which the law was created to protect, any doctrine which 
tends to rob the law of its predicability, therefore, must be ac- 
counted pernicious. It is hard to imagine a doctrine which would 
more effectively rob the law of predicability so far as it is appli- 
cable than the one that a criminal conspiracy includes combinations 
to do anything against the general moral sense of the community. 
Under such a principle every one who acts in co-operation with 
another may some day find his liberty dependent upon the innate 
prejudices or social bias of an unknown judge. It is the very an- 
tithesis of justice according to law. There will be a very real danger 
of courts being invoked, especially during periods of reaction, to 
punish, as criminal, associations which for the time being are un- 
popular or stir up the prejudices of the social class in which the 
judges have for the most part been bred. 

Certain of the labor cases furnish striking illustrations. For 
example, in the case of the Philadelphia Cordwainers,“ where a 
group of journeymen cordwainers were tried in 1806 on an indict- 
ment for criminal conspiracy for having agreed together not to 
work except for higher wages, the court trying the case was unable 
to discover anything criminal in the object of seeking higher wages 
or in the means used to obtain that end. Nevertheless, at that 
time there prevailed among the upper classes, both in England ® 





4 This, it is believed, was the first trial in America of wage-earners as such for trade- 
union conspiracy. The report of the case was printed as a pamphlet in 1806; it may 
be found reprinted in 3 ComMons AND GILMORE, DoCUMENTARY HisToRyY OF AMERICAN 
INDUSTRIAL SOCIETY, pp. 59-248. 

65 During this time the sentiment of the upper classes in England was so hostile 
to trade unions that there remained in force from 1800 to 1824 the drastic Combina- 
tions Act (40 Gro. III, c. 106), which made every journeyman workman who “enters 
into any combination to obtain an advance of wages or to lessen or alter the hours of 
work” liable to imprisonment. 

In America, also, during the entire first third of the nineteenth century the crimi- 
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_and America, a bitter feeling of hostility against the working classes; 
the generally accepted view was that any concerted action by the 
workers against their employers must be because of the very\nature 
of things inherently criminal. One isnot surprised, therefore, that 
in the Philadelphia Cordwainers’ Case the defendants who had 
been bold enough to organize a strike for higher wages were found 
guilty and branded as criminals; the court was enabled to achieve 
the desired result by resorting to the convenient doctrine flowing 
from Hawkins’ statement of the conspiracy law. 


“A combination of workmen,” said the court, “to raise their wages 
may be considered in a two fold point of view; one is to benefit them- 
selves . . . the other is to injure those who do not join their society. 
The rule of law condemns both. . . . Hawkins, the greatest authority 
on the criminal law, has laid it down, that a combination to® main- 
taining one another, carrying a particular object, whether true or false, 
is criminal.” ® 


When journeymen sought to apply the same doctrine against 
their employers combining to depress wages, the doctrine was 
flexible enough to allow the courts to exercise a very broad dis- 
cretion. In the case of Commonwealth v. Carlisle,® decided in 1821, 


where journeymen sought to convict certain master shoemakers 
for combining to depress wages, Judge Gibson, groping for some 
sound principle upon which to rest the conspiracy cases, felt that 
a combination of employers should not be held illegal if it was 
formed to oppose a similar combination of employees seeking 





nal law was the accepted method for dealing with trade unions. See early cases in 
3 & 4 Commons & Grimore, DocuMENTARY History. 

66 The evident omission appears in Commons & GILMORE. 

67 Quoted from 3 Commons & GitmorE, DocUMENTARY History oF AMERICAN 
INDUSTRIAL SOCIETY, p. 233. 

Compare the language used in the New York Hatters’ Case of 1823. “Journey- 
men confederating and refusing to work, unless for certain wages, may be indicted for 
a conspiracy, . . . for this offence consists in the conspiracy and not in the refusal; 
and all conspiracies are illegal though the subject-matter of them may be lawful. . . 
Journeymen may each singly refuse to work, unless they receive an advance in wages, 
but if they refuse by preconcert or association they may be indicted and convicted 
of conspiracy. . . . The gist of a conspiracy is the unlawful confederation, and the 
offence is complete when the confederacy is made, and any act done in pursuit of it 
is no constituent part of the offence.” Quoted from Groat, AN INTRODUCTION TO THE 
Stupy OF ORGANIZED LABOR IN AMERICA, p. 38. 

8 Brightly’s N. P. Rep. (Pa.) 36 (1821). 
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artificially to raise their wages; his conclusion was that “a com- 
bination to resist oppression, not merely supposed but real, would 
be perfectly innocent; for where the act to be done and the means 
of accomplishing it are lawful, and the object to be attained is 
meritorious, combination is not conspiracy.” ®* The court finally 
decided that the defendants were not guilty unless they should be 
proved “‘to have been actuated by an improper motive.” 

It may be that these two decisions were right or it may be they 
were wrong; the point is that the application of the Hawkins 
doctrine of criminal conspiracy rendered the law applicable to 
labor combinations either very unpredicable or highly unjust. 
Since that day some of the prejudice and much of the bitterness 
against labor unions has passed away. The courts have in a meas- 
ure corrected their mistakes; they universally to-day declare the | 
legality and even the social necessity under modern industrial — 
organization of trade-union associations and organized effort on 
the part of employees.” But in spite of all, there still lurks in many 
minds considerable of the ancient feeling; and even to-day de- 
cisions are to be found where the courts have resorted to the same 
vague conspiracy doctrine in order to hold criminal the members 
of trade unions whose concerted conduct tended in the judge’s 
eyes to injure the social welfare, but in whose individual conduct 





% Brightly’s N. P. Rep. (Pa.) 42 (1821). 

70 See, for instance, the recent pronouncement of the United States Supreme Court 
in the case of American Steel Foundries ». The Tri-City Central Trades Council, 
U. S. Sup. Ct., October Term, 1921 (decision rendered Dec. 5, 1921), where Mr. Chief 
Justice Taft, rendering the opinion of the court, says (at page 13): “Labor unions 
are recognized by the Clayton Act as legal when instituted for mutual help and law- 
fully carrying out their legitimate objects. They have long been thus recognized by 
the courts. They were organized out of the necessities of the situation. A single em- 
ployee was helpless in dealing with an employer. He was dependent ordinarily on his 
daily wage for the maintenance of himself and family. If the employer refused to pay 
him the wages that he thought fair, he was nevertheless unable to leave the employ 
and to resist arbitrary and unfair treatment. Union was essential to give laborers 
opportunity to deal on equality with their employer. They united to exert influence 
upon him and to leave him in a body in order by this inconvenience to induce him to 
make better terms with them. They were withholding their labor of economic value 
to make him pay what they thought it was worth. The right to combine for such a 
lawful purpose has in many years not been denied by any court. The strike became 
a lawful instrument in a lawful economic struggle or competition between employer 
and employees as to the share or division between them of the joint product of labor 
and capital.” 
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the court could find nothing criminal.” The consequence of such 
decisions is that trade-union members, forced by our competitive 
system to fight bitter economic battles both against non-union 
_ employees and against employers intent upon driving down the 
_ price of labor, feel themselves in constant danger of being sent to 
jail as conspirators and criminals; and the consequent fear and sense 
of injustice bred by such cases has clearly not made for social peace. 
Z Among those who depart from the historically correct doctrine 
that either criminal means or a criminal end must be proved to 
constitute a criminal conspiracy, there is, almost inevitably, the 
widest disagreement. Some would hold criminal a combination 
to commit any act contra bonos mores or offensive to the general 
moral sense of the community. Others would confine the crime 
of conspiracy to combinations to commit only illegal acts, includ- 
ing under “‘illegal” breaches of contract as well as torts; still 
others would confine the offense to combinations to commit torts; 
and a fourth group would find a crime in the case of some torts 
and not of others. The wideness of this disagreement itself makes 
for great unpredicability. If the doctrine includes combinations 
to commit acts contra bonos mores, it amounts to nothing more nor 
less than a device to convict defendants who concededly have 
violated no pre-established law whenever individual judges deem 
it for the interest of society so to do, — a return to justice without 
law. If the doctrine is confined to combinations to commit some 
kinds of torts but not all, there is an almost equal lack of pred- 
icability; for the courts which have suggested this have found 
it so impossible to draw the line between those torts which will 
make a combination to procure them criminal and those which 
will not that they have scarcely even attempted it; and utter un- 
predicability results. If the doctrine covers combinations to com- 
mit ali torts, the objections based on lack of predicabi'ity lose much 
of their weight. But new objections arise. The result would be 
practically to turn every tort, planned by more than one person, 
into a crime. That is, the courts would be adding to the penalty 
worked out by the law of torts (compensation), an added criminal 
punishment (imprisonment) wherever more than one helped to 
procure the act which constitutes the tort. This would mean a 





7 See, for example, State v. Dalton, 134 Mo. App. 517, 114 S. W. 1132 (1908). 
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revolutionary step in the law, and one of very questionable policy, 
to say the least.” Have courts, in the entire absence of legislation, 
a right by judicial decision alone to take such a revolutionary 
step? 

In spite of countless assertions in the older cases that judges 
find the law but do not make it, we must recognize frankly that 
courts do make law or legislate, and further that that is a neces- 
sary part of their judicial function. Nevertheless, one must not 
lose sight of the fact that judicial legislation must always differ 
‘fundamentally from legislative law making. The latter is governed 
purely by expediency. The legislator’s only guiding principles are 
the economic or social or political welfare of his people. His eye 
must be to the future; precedents mean nothing to him. The 
judge, on the other hand, in making new law is not free to follow 
his own ideas of what would make for the social or economic wel- 
fare of the people. He is bound and restrained by established 
and recognized legal doctrines and principles. For instance, no 
matter how firmly convinced a common-law judge might be that 
the Anglo-American doctrine that consideration is necessary to 
make a promise binding is immoral and unsocial, no matter how 
strongly he may feel that the continental doctrine requiring no 
consideration for contracts would better promote the general 
welfare, the judge would have no right by judicial legislation to 
overturn at a stroke the established and well-recognized principle 
underlying the common law of contracts. No one has stated this 
better than Justice Holmes, in the case of Stack v. New York, etc. 
Railroad.” 


“We agree,” he says, “that, in view of the great increase of actions 
for personal injuries, it may be desirable that the courts should have 
the power in dispute. We appreciate the ease with which, if we were care- 
less or ignorant of precedent, we might deem it enlightened to assume 
that power. We do not forget the continuous process of developing the 
law that goes on through the courts, in the form of deduction, or deny 
that in a clear case it might be possible even to break away from a line 
of decisions in favor of some rule generally admitted to be based upon 





7 There would seem to be little room for doubt that no court or legislature, squarely 
facing and comprehending the situation, would be willing to turn every tort planned 
by more than one, into a crime. 

% 177 Mass. 155, 158, 58 N. E. 686 (1900). 




















418 HARVARD LAW REVIEW 


a deeper insight into the present wants of society. But the improvements 
made by the courts are made, almost invariably, by very slow degrees 
and by very short steps. Their general duty is not to change but to 
work out the principles already sanctioned by the practice of the past. 
No one supposes that a judge is at liberty to decide with sole reference 
even to his strongest convictions of policy and right. His duty in general 
is to develop the principles which he finds, with such consistency as he 
may be able to attain.” 


Seventeen years later, speaking in the United States Supreme 
Court, in the case of Southern Pacific Co. v. Jensen," Justice Holmes 
again admirably expressed the same idea. 


“T recognize without hesitation,” he said, “that judges do and must 
legislate, but they can do so only interstitially; they are confined from 
molar to molecular motions. A common-law judge could not say I 
think the doctrine of consideration a bit of historical nonsense and shall 
not enforce it in my court. No more could a judge exercising the limited 
jurisdiction of admiralty say I think well of the common-law rules of 
master and servant and propose to introduce them here en bloc.” 


Thus it would seem clear that even were it wise to take such a 
step as to turn into crimes when planned by more than one person 
all those acts ™ which through long-established usage have come 
to be held tortious but not criminal, no judge by the method of 
judicial legislation has the right to do so. A step of so very ques- 
tionable a nature and so revolutionary and sweeping in its char- 
acter must be taken, if at all, by the legislature. During the 
seventeenth century, when the law was undergoing a period of 
exceptional and vigorous growth, when morals were being largely 
infused into the law and many new doctrines introduced, the courts 
went much further in judicial legislation than to-day. Yet even 
the seventeenth-century judges never went so far as to lay down 
the doctrine that all combinations to commit torts are criminal. 

Those who preach the doctrine that a conspiracy may be criminal 
although neither the means used nor the end pursued is criminal, 
resort for the most part to an argument founded upon the danger 
of combinations to the community. If it is the function of the 





% 244 U.S. 205, 221 (1917). 
7 As is readily apparent from the context, the word “acts” here is used in its 
common sense of including not simply “voluntary muscular contractions,” but the 
immediate and direct effects of such voluntary muscular contractions as well. 
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criminal law to protect the social welfare, they argue, whatever 
causes peculiar danger to the social welfare should come under the 
ban of the criminal law. Although a single individual’s design to 
commit a tort is not usually criminal because not of sufficient danger 
to the state, yet where several combine and conspire to commit a 
tortious act, the increased power for wrong is so magnified, the 
danger to the public welfare which arises from such a nefarious 
plotting is so threatening, that the criminal law should be extended 
to cover this increased danger. As Bishop says in his Criminal 
Law,"* adopting the words of the English Criminal Law Commis- 
sioners of 1843: 


“The general principle on which the crime of conspiracy is founded is , 
this, that the confederacy of several persons to effect any injurious ob- | 
ject creates such a new and additional power to cause injury as requires | 
criminal restraint; although none would be necessary were the same thing | 
proposed, or even attempted to be done, by any person singly.” 7” 


Such forms of statement are very persuasive. One does not wonder 
that the idea has gained many adherents. Yet the danger argu- 
ment is open to serious objection. The short answer to it is that 
if every combination to commit a tortious act does in fact so in- 


crease the danger to the state that the criminal law should under- 
take to prevent it, it is for the legislature, and not for the courts, to 
make the first move in the matter. It is always open to the legis- 
lature to declare what is so dangerous to the state that it should 
be branded as criminal. It is not open to the courts by sweeping 
judicial legislation to turn into common-law crimes every combina- 
tion to commit a tortious act. 

But there is another objection to the danger argument which 





76 2 Bishop, New Criminal Law, § 180, quoting from Seventh Rep. Crim. Law 
Com., 1843, Pp. 90. 

7” A number of judges have expressed the same idea. See, for instance, State ». 
Dalton, 134 Mo. App. 517, 535, 114 S. W. 1132 (1908), where Justice Nortoni, ren- 
dering the decision in a lower Missouri court, says: “It may be stated as a general 
proposition that where an additional power or enhanced ability to accomplish an 
injurious purpose arises by virtue of the confederation and concert of action, an ele- 
ment of criminal conspiracy is thereby introduced which will render sufficiently 
criminal either the means or the purpose otherwise merely unlawful, to sustain a con- 
viction, although the means or the end were not such as are indictable if performed by 
a single individual.” See also Comm. v. Judd, 2 Mass. 329, 337 (1807), per Parsons, 
C. J.; United States ». Lancaster, 44 Fed. 896 (1891) (per Spear, J.). 
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perhaps strikes still deeper. The whole argument is based essen- 
tially upon a false premise. It is based upon the sweeping gen- 
eralization that the design to commit acts which are tortious or 
which are contra bonos mores is of far greater danger to the state 
when conceived by a combination than when conceived by a single 
person. But in these days of huge and powerful corporations, 
which form in the eyes of the law single persons, such a generaliza- 
tion would seem far too sweeping to accord with the actual facts 
of every-day life. Why should the law be such that if two steel 
workers plan a certain act which the law: regards as tortious, they 
should be subject to fine and imprisonment; but if, let us say, the 
United States Steel Corporation plans and executes the self-same 
act, the criminal law should be unable to touch it? Is the danger 
to the state really greater in the first case than in the second? 
Why should a combination of individuals to commit an act which 
the law regards perhaps as tortious but not as criminal constitute 
a crime if the individuals are not incorporated, but be free from 
crime if they are incorporated? Is that justice? Is not the gen- 
eralization upon which the danger argument is based, after all, 
far too hastily made and too frequently out of accord with existing 
facts, to furnish a sound basis for an all-important legal doctrine? 


IV 


So far as the state of authorities goes, apart from one outstand- 
ing exception it is exceedingly doubtful whether the majority 
of actual decisions, either in England or America, supports the 
constantly reiterated statement that to constitute a criminal con- 
spiracy neither the object pursued nor the means used need neces- 
| sarily be criminal. The fraud cases constitute the exception. 
| They follow the doctrine which arose out of the seventeenth cen- 
tury development of the law of cheats. During the seventeenth 
and the earlier part of the eighteenth centuries the law of cheats 
was very unsettled; and numerous cases were prosecuted, some 
under individual indictments and others under indictments for 
conspiracy, which did not involve public frauds and which did not 
fall strictly under the statute of false tokens.’* Unconsciously, 
these seventeenth and eighteenth century courts were greatly ex- 





78 33 Hen. VIII, c. 1. 
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tending the law of cheats so as to make the law conform more closely 
to prevailing ideas of morality. When, later in the eighteenth cen- 
tury, the courts began to recede from their seventeenth-century 
pretensions, several cases were decided holding that private un- 
fair dealings where no false token was used were not indictable in 
the case of individuals; ’® but in the case of conspiracies, the courts 
reserved their criminality. What followed was perhaps only 
natural. The notorious deficiencies of the criminal law of cheats 
provoked the judges into supplying its gaps through the method 
of criminal conspiracy; what really amounted to judicial legisla- 
tion to cure the shortcomings of the misshapen criminal law and 
the silence of the legislators, was hidden behind the convenient 
Hawkins doctrine. The judges felt the injustice of allowing bands 
of manifest criminals, combining to defraud others of their prop- 
erty, from escaping punishment because of the criminal law’s 
absurd deficiencies; and the result was that hard cases made bad 
law. In view of what has already been said the doctrine of these 
fraud cases, allowing conspiracy indictments where the fraud 
would not of itself be indictable would theoretically seem open to 
very serious question; but in view of the numerous decisions sup- 
porting this doctrine in cases of fraudulent representations, the 
fraud cases must be recognized as an acknowledged exception to 
the general rule. The effect of the doctrine upon modern law is in 
many respects very unfortunate. The law of criminal conspiracy 
as to fraud cases has lost well-nigh all predicability; it is almost 
impossible to-day to foretell whether a conspiracy conviction can 
be had for concerted misrepresentation or not. No one knows ex- 
actly what constitutes the fraud necessary to support such a con- 
viction. Must it be such fraud as would be good ground for setting 
aside a contract? Or must it be such as would support an action 
for damages? Does it differ from the kind of pretense necessary 
to support an indictment for obtaining property by false pretenses, 
and if so, in just what respect? Will a mere false promise suffice? 
Where the purpose to cheat is plain, but the proposed deceit is 
such that it could not possibly actually deceive the victims, may 
a conspiracy indictment be had? A glance through the innumer- 





79 See, for instance, Rex v. Wilders, cited in 2 Burr. at 1128 (1720); Rex ». Bryan, 
2 Stra. 866 (1730); Rex v. Wheatley, 2 Burr. 1125 (1761). 
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able fraud cases is sufficient to reveal the legal morass into which 
the law has strayed as a result of following in these cases the 
Hawkins doctrine. 

Quite apart from the fraud cases, the notion gleaned from the 
Hawkins statement and from the leading text-writers who have 
been following in Hawkins’ footsteps ever since, has gained the 
widest currency. If one were to consider all the dicta and unsup- ~ 
ported statements of judges and text-writers, he would unques- 
tionably find the very great majority in support of the doctrine 
that to constitute a conspiracy neither the end pursued nor the 
means used need necessarily be criminal. Such is the common 
statement, which in the words of Hobbes passes “‘like gaping from 
mouth to mouth.” Yet the actual decisions, apart from the fraud 
cases, lend small support to the prevalent conceptions. State- 
ments are copied from one text-book into another, and then into 
the encyclopedias of law; and long and formidable lists of cases 
are cited to support the statements. But when these lists of cases 
are carefully analyzed, it will be found that frequently the majority 
of them are cited for mere dicta or loose general remarks; and that 
of the actual decisions, not since overruled, almost all are fraud 
cases. 

Two illustrations will suffice. Bishop in his Criminal Law, 
speaking of the crime of conspiracy, says: ®° ‘The unlawful thing 
proposed, whether as a means or an end, need not, to constitute a 
punishable conspiracy, be such as would be indictable if proposed 
or even done by a single individual.”’ In support of this statement 
he cites three American and two English cases. Of the three Ameri- 
can cases, State v. Rowley,* is a conspiracy to cheat and defraud 
and apparently fell directly within the terms of a state statute 
against cheating by false pretenses; State v. Burnham,® has been 
in effect apparently overruled by State v. Straw;® and People v. 
Richards™* seems to have been also overruled by Alderman v. 
People. The American cases cited, therefore, furnish very doubt- 
ful support for Bishop’s statement. Of the two English cases cited 
both are conspiracies to cheat and defraud. 





80 2 Bisnop, New Crim. Law, 8 ed., § 181 (1). ® 12 Conn. ror (1837). 
@ 15 N. H. 396 (1844). 8 42 N. H. 393 (1861). 
& 1 Mich. 216 (1849). 85 4 Mich. 414, 432 (1857). 
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Among the more recent statements is that in the encyclopedia 
of law now being prepared under the name of Corpus Juris. Under 
the heading of “‘Conspiracy” occurs the following unqualified 
statement: ® “Tt is not essential, however, to criminal liability 
that the acts contemplated should constitute a criminal offense for 
which, without the elements of conspiracy, one alone could be 
indicted.” This statement is supported by so long a list of cases 
(with none cited conira) that he must be bold of heart who would 
venture to deny the authority back of the statement. Yet if one 
has the patience to analyze the decisions, case by case, as authori- 
ties for the statement quoted they fall like a house of cards. In 
all, thirty-seven American cases are cited. Of these, no less than 
ten are apparently conspiracies to commit criminal offenses, and 
therefore have no authority beyond that of mere dicta; seven are 
indictments under state statutes relating to conspiracy; three are 
civil actions; two have in effect been overruled by later cases 
within the jurisdiction; and in two the defendants were held not 
guilty. Sixteen of the decisions were fraud cases. When one thus 
analyzes the long list of authorities, he finds that, apart from the , 
fraud cases, there are at most six or seven actual decisions sup- 
porting the statement. Of these, two were early cases for seducing | 
or enticing away an infant girl without her father’s consent, — 
cases which, like the fraud decisions, should perhaps be recognized 
as another exception to the ordinary doctrine; *’ two were in lower 
state courts, and should therefore hardly be regarded as authorita- 
tive, at least outside of Missouri and New Jersey, where they were 
decided. Of the two remaining cases, one is State v. Donaldson,** 
which was said in the later New Jersey case of Jersey City Printing 
Co. v. Cassidy,®® to embody a doctrine which “may be regarded as 
entirely exploded,” * and the other was State v. Bienstock,” which 
probably should be classed among the fraud cases. “We think, 





% 12 C. J. 547. 

87 Such cases seem to rest largely upon the authority of the English eighteenth- 
century case of Rex v. Delaval, 3 Burr. 1434 (1763). But, as Wright remarks (Crm- 
NAL CONSPIRACY, p. 32): “It can hardly be doubted that ... the acts proposed 
were indictable at the date” of that case, “independently of combination, on the 
principle . . . that’ conduct grossly contrary to public morals or public decency was 
punishable irrespectively of combination.” 

8 32 N. J. L. 151 (1867). _ 63 N. J. Eq. 759, 762, 53 Atl. 230 (1902). 

9 See quotation in note 51, supra. 2 78 N. J. L. 256, 73 Atl. 530 (1909). 
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therefore,” said the court in reaching its decision * ‘‘that the ob- 
ject of the conspiracy was unlawful, . . . and that this unlawful 
object was designed to be accomplished by deceit and fraud, was 
a cheat reaching large numbers of persons and tended to their 
oppression.” * 

On the following page of Corpus Juris the further statement is 
made ™ that “it will be enough if the acts contemplated are cor- 
rupt, dishonest, fraudulent, or immoral, and in that sense illegal.” 
But five American cases and one English case are cited in support 
of this. Of the five American cases, the first is one where the de- 
fendants were held not guilty; the second is the decision of merely 
a lower state court; the third case:seems to have been later over- 
ruled; the fourth was the case of a conspiracy to commit an act 
which was illegal; * and the fifth was a conspiracy to commit a 
criminal offense. The English case of Rex v. Delaval was a con- 
spiracy to commit what was probably a criminal offense.* 

' These examples will suffice to show how plentiful and common 
are loose dicta scattered through the cases following the Hawkins 
/ doctrine, but how few actual decisions, apart from the fraud cases, 
can be actually mustered out in its support. On the other hand, 
decisions are not lacking which squarely decide against the Hawkins 
doctrine. In Rex v. Turner,®” already discussed, Lord Ellen- 
borough clearly rejects the doctrine; and although the decision 
has been criticized by some,** it has been followed by later cases, 
such as Rex v. Pywell.*® Similar decisions are to be found among 
the American cases. In the case of Commonwealth v. Prius, for 
instance, Justice Bigelow refused to convict for a conspiracy to 
overinsure certain goods, saying: ‘‘It was not a crime in the de- 
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@ 78 N. J. L. 256, 274, 73 Atl. 530 (1909). 
% One other possible decision in support of the text statement, not a fraud case, is 
Lanasa v. State, 109 Md. 602, 71 Atl. 1058 (1909). This was an indictment for a con- 
spiracy willfully and maliciously to injure and destroy property. But in this case the 
evidence seems abundantly to prove the commission of acts which would be criminal 
quite apart from the combination or conspiracy. 

% 12C. J. 548. 

% See 78 N. J. L., 256, 274, where the court says, “We think therefore that the 
object of the conspiracy was unlawful.” 












% See note 87, supra. 7 13 East 228 (1811). 
% See, for instance, Lord Campbell, C. J., in Reg. ». Rowlands, 5 Cox 436, 490 
(1851). 





9 x Starkie, 402 (1816). 100 9 Gray (Mass.) 127 (1857). 
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fendants to procure an over-insurance on their stock in trade. It 
was at most only a civil wrong. The charge of a conspiracy to do 
so does not therefore amount to a criminal offence.” 



























V 


In some jurisdictions special statutes have been passed to regu- 
late the law of conspiracy; certain of these set at rest such ques- 
tions as have formed the subject of the foregoing discussion. In 
the federal courts, for instance, the Hawkins doctrine no longer 
lives. The federal conspiracy statute !” provides that 


“Tf two or more persons conspire either to commit any offense against . 
the United States, or to defraud the United States in any manner or for | 
any purpose, and one or more of such parties do any act to effect the 
object of the conspiracy, each of the parties to such conspiracy shall be 
fined not more than ten thousand dollars, imprisoned not more than 
five years, or béth.” 


This important statute, as is evident from its terms, follows in the 
main sound principles of law, and except in cases of defrauding 
makes impossible a federal conspiracy conviction where no federal 

se has been conspired. What uncertainty has arisen 
from the act has centered chiefly in the somewhat doubtful meaning 
of the words, “defraud the United States.” 1 It will be noticed 
that the statute, unlike the common law, requires the commission 
of some overt act other than the mere act of conspiring.’ 

In conclusion, the fundamental similarity may be pointed out 
between the principles of the law of criminal and those of civil 
conspiracy. The one is a crime and the other a tort, and naturally, 
therefore, certain marked differences must exist between them.!™ 



















10. J. S. Comp. Stat., 1918, § 10201. 

102 See 2 ZOLINE, FEDERAL CRIMINAL Law, §§ 1038 et seq. 

103 In a number of states important conspiracy statutes exist, which must often be 
referred to in order to avoid misunderstanding the significance of decisions rendered 
within such states. See, for example, the New York Conspiracy statute (N. Y. PENAL 
Law, § 580). 

104 The differences between criminal and civil conspiracy need not here be dwelt 
upon. The most striking difference is as to the necessity of some overt act. Since 
civil conspiracy is a tort, and since the tort remedy is compensation paid for damages 
suffered, no right of action exists without proof of damage; and damage comes through 
overt acts. In other words, unlike the law of criminal conspiracy, in civil conspiracy 
some overt act other than the mere conspiring must be proved. As the courts say, 
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| Yet the fundamental principles underlying the two are essentially 
| the same. Just as in criminal conspiracy acts not criminal when 
‘committed by individuals should not be held criminal when com- 
mitted by combinations, so in civil conspiracy acts not tortious 
when committed by individuals should not be held tortious when 
committed by combinations. The mere combination cannot add 
illegality in the latter case any more than it can add criminality in 
the former. Yet, as in the criminal conspiracy cases, there is a 
prevalent and widespread notion abroad that in some mystical 
way a combination can be called a conspiracy and conspiracy lends 
illegality. It is only another phase of the same confusion of thought 
already discussed. In the case of Lindsay and Company v. Mon- 
tana Federation of Labor,” the court squarely rejects such a doc- 
trine in these words: ! 






























“There can be found running through our legal literature many re- 
markable statements that an act perfectly lawful when done by one per- 
son becomes by some sort of legerdemain criminal when done by two or 
more persons acting in concert, and this upon the theory that the con- 
certed action amounts to a conspiracy. But with this doctrine we do 
not agree. If an individual is clothed with a right when acting alone, 
he does not lose such right merely by acting with others, each of whom 
is clothed with the same right. If the act done is lawful, the combination 
of several persons to commit it does not render it unlawful. In other 
words, the mere combination of action is not an element which gives 
character to the act.” 


So, Justice Holmes, in his dissenting opinion in the case of 
Vegelahn v. Guniner}” said: 

“But there is a notion which latterly has been insisted on a good deal, 
that a combination of persons to do what any one of them lawfully might 
do by himself will make the otherwise lawful conduct unlawful. It would 
be rash to say that some as yet unformulated truth may not be hidden 
under this proposition. But in the general form in which it has been 
presented and accepted by matty courts, I think it plainly untrue, both 
on authority and on principle.” 


































the gist of the action is the damage, and not the conspiracy. In Savile v. Roberts, 
1 Ld. Raym. 374, 378, it was said: “An action will not lie for the greatest conspiracy 
imaginable, if nothing be put in execution; but if the party be damaged, the action 
will lie.” See also Adler ». Fenton, 24 How. (U. S.) 407 (1860). 

105 37 Mont. 264, 96 Pac. 127 (1908). 106 Tbid., 273. 

107 1§7 Mass. 92, 107, 108, 44 N. E. 1077 (1896). 
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And Chief Justice Parker, rendering the opinion of the court in 
National Protective Association v. Cumming, expressed the same 
idea when he said: ‘‘Whatever one man may do alone, he may do 
in combination with others provided they have no unlawful object 
in view. Mere numbers do not ordinarily affect the quality of the 
act.” 

Perhaps enough has been said to make it evident that it is high 
time to abandon the prevalent and often repeated idea that mere 
combination in itself can add criminality or illegality to acts other- 
wise free from them. Such a doctrine grew out of an historical | 
mistake, and has no real basis in our law. It is logically unsound , 
and indefensible. Moreover, it is dangerous. It tends to rob the | 
law of predicability, and to make justice depend too often upon 
the chance prejudices and convictions of individual judges. It has 
tended to make the law chaotic and formless in precisely those 
situations where the salvation of our troubled times most demands a 
precise and understandable law. Because under its cover judges 
are often free to legislate or to decide great social issues largely in 
accordance with their personal convictions, it has rendered the 
courts open to the bitter and constant cry of class partisanship. 
It is a doctrine as anomalous and provincial as it is unhappy in its 
results. It is utterly unknown to the Roman law; it is not found 
in modern Continental codes; few Continental lawyers ever heard 
of it. It is a fortunate circumstance that it is not encrusted so 
deep in our jurisprudence by past decisions of our courts that we 
are unable to slough it off altogether. It is a doctrine which has 
proved itself the evil genius of our law wherever it has touched it. 
May the time not be long delayed in coming when it will be 
nothing more than a shadow stalking through past cases, — when 
the Hawkins doctrine at last will be conclusively laid to rest ! 
Requiescat in pace ! 


Francis B. Sayre. 


Harvarp Law SCHOOL. 





108 170 N. Y. 315, 63 N. E. 369 (1902). 

109 See also Bohn Mfg. Co. »v. Hollis, 54 Minn. 223, 234, 55 N. W. 1119 (1893); 
Macauley Bros. v. Tierney, 19 R. I. 255, 264, 33 Atl. 1 (1895); Clemmitt ». Watson, 
14 Ind. App. 38, 42 N. E. 367 (1895). Needless to say, numerous statements are also 
to be found holding to the contrary. 
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THE PROGRESS OF THE LAW, 1919-1922 
EVIDENCE. II 
PRELIMINARY Topics (Continued) 


Amu ISSIONS. A valuable contribution to the theory of admis- 

sions by Edmund M. Morgan * treats them as affirmative 
evidence against the admitter of the truth of the facts stated, which 
escape the operation of the hearsay rule only because there is an 
exception to that rule for all admissions. He attacks Wigmore’s 
view,*’ that admissions are not hearsay because they are not affirma- 
tive proof, but operate only destructively to shake the admitting 
party’s case just as the prior inconsistent statements of a witness 
come in only to shake the witness’s testimony. As often in the law, 
while it is important for purposes of analysis to ascertain the correct 
explanation of a common legal phenomenon, it makes no practical 
difference in most situations which view be adopted. Here legal 
research enters upon the fascinating process of finding or devising 
situations where it will make a difference.*® Ordinarily, whether 
the admission is a minus quantity on the admitter’s side of the case, 
as Wigmore contends, or a plus quantity on the opponent’s side, 
as Morgan contends, it is allowed in evidence and its effect on the 
admitter’s chances of victory is equally damaging. Morgan, how- 
ever, cites a case®® where a verdict against the admitter resting 
on no evidence but the admission, was sustained, a result incorrect 
on Wigmore’s theory, because then there would have been no evi- 
dence at all to support the verdict; and two criminal cases ® where 
a statute required the prosecutrix’s testimony to be corroborated 
and the defendant’s admission was held corroboration, although 
on Wigmore’s theory it would not be evidence on behalf of the 





56 “Admissions as an Exception to the Hearsay Rule,” 30 YALE L. J. 355 (1921). 
57 2 EvIpENCE, §§ 1048, 1049; accord, “Can an Admission by Silence while under 
Arrest be Used as Supporting Evidence?” 34 Harv. L. Rev. 205 (1920). 

58 For the use of a similar method in the law of negotiable instruments, see Z. 
Chafee, Jr., ‘Acceleration Provisions in Time Paper,” 32 Harv. L. REv. 747. 

59 M’Kewen ». Cotching, 27 L. J. Exch. (N. s.) 41 (1857). 

60 State v. Jonas, 48 Wash. 133, 92 Pac. 899 (1907); People ». Cascia, 191 App: 
Div. 376, 181 N. Y. Supp. 855 (1920), disapproved by|34 Harv. L. REv. 205, 210. 
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state. Unfortunately none of these three cases discusses the point 
in controversy. Morgan also cites many judicial statements in 
support of his position. He shows that the affirmative use of ad- 
missions which are against interest when made cannot be explained 
by the recognized hearsay exception of declarations against interest, 
because (a) the declarant is usually available, (b) admissions are not 
limited to pecuniary or proprietary interest. It may be added 
that declarations against interest may be introduced by either party, 
whereas admissions are good only against the declarant. On the 
other hand, this one-sided aspect makes admissions so different 
from all the recognized hearsay exceptions, that it is questionable 
whether they have any place there. Morgan argues forcibly that 
admissions are free from the main objections to hearsay testimony. 
There is abundant opportunity to test the accuracy of the report 
of what the declarant said and the truth of what he did say, because 
he himself is usually in the case and directly interested to weaken 
the effect of the admission. 

The silence of an arrested person in the presence of those who 
make grave charges against him may be interpreted as an admission 
of the charges or as insistence upon his constitutional privilege 
against self-incrimination. Perhaps if he makes no express claim 
of privilege, the former interpretation is permissible,®* but this is 
clearly wrong when he said, “‘Our counsel gave us orders not to 
talk about the case until we were taken into court.” ® In a civil 
suit against the driver of an automobile, the damaging remark of 
a bystander after the accident to which the defendant made no 
reply was admitted against him.* However, an unanswered letter 
is not usually an admission against the recipient, because the proba- 
bility of a denial is much less than in the case of damaging oral 
statements.™ 





61 People v. Cascia, supra, one judge dissenting on this point; People v. Wilson, 
298 Ill. 257, 131 N. E. 609, (1921); State v. Claymonst, 114 Atl. (N. J.) 155 (1921). 

® Yet the silence was held an admission in People v. Graney, 32 Cal. App. 1098, 
192 Pac. 460 (1920), noted in 30 YALE L. J. 300, 9 Cat. L. REv. 66, 69 U. Pa. L. 
REv. 280. 

® Baldarachi v. Leach, 30 Cal. App. 742, 186 Pac. 1060 (1919), noted in 18 Mic#. 
L. REv. 705; accord, Ollert v. Ziebell, 114 Atl. 356 (N. J. Eq., 1921). 

* Thomas v. Jones, [1921] 1 K. B. 22 (C. A.); see also, “Admissibility in favor 
of writer of unanswered letter not part of mutual correspondence,” 8 A. L. R. 1163, 
note. 
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Vicarious admissions mainly involve the effect of the substantive 
law upon the existence of the requisite privity or authority to make 
the statement. When a railway requires a conductor to report 
accidents to the company, it leaves the details of the report to 
his independent observation and opinions, often based on hear- 
say, and does not adopt him as the mouthpiece of the company 
for this job, as he is when he tells passengers to alight. Conse- 
quently, such a report is not properly an admission by the com- 
pany. Statements of the defendants’ counsel outside of court 
that his client will probably be convicted are not admissible on 
behalf of the state, because this is not the kind of talking for which 
the attorney was hired.*’ 

Are an agent’s admissions by conduct excluded unless the con- 
duct is within the scope of the employment? In Molino v. New 
York, the driver of an automobile truck jumped from it after 
striking a boy, and started to run away. This was held inad- 
missible evidence against the employer to prove the driver’s neg- 
ligence, because it was not “a part of the res geste,”’ any more than 
the arrest of the driver or his declaration after the accident. The 
court has confused widely separated problems under one ambiguous 
Latin phrase. The fundamental principle is, all relevant evidence 
is admitted unless excluded by some definite rule. If the driver’s 
conduct is relevant to prove his negligence, what rule excludes 
it? (a) His declarations that he was negligent would be hearsay, 
and excluded unless they fell within some hearsay exception, e. g., 
the so-called ‘res geste’ exception or Morgan’s exception for 
admissions; but conduct is not hearsay and all talk of hearsay 
exceptions drops out. Flight may have the same logical force as 
the words, “I am negligent,’’ but it is not subject to the same legal 
objections, because it is not a communication of thought, but an 
independent act, admissible like any other fact if it is probative. 
The distinction is not between words and action, because wigwag- 
ging or deaf-and-dumb signs might also be hearsay; but between 





65 Use of admissions by holder of life insurance policy after issue against benefi- 
ciary, 4 Minn. L. REv. 359; 5 ibid., 316. 

66 Bell v. Milwaukee Electric R. & L. Co., 169 Wis. 408, 172 N. W. 791 (1919), 
noted in 33 Harv. L. REv. 113. 
67 State v. Edins, 187 Pac. 545 (N. M., 1920), noted in 8 A. L. R. 1334. 
68 186 N. Y. Supp. 742 (1921), criticized adversely in 30 YALE L. J. 866. 
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action for its own sake, and action to communicate thought. The 
latter must ordinarily be tested by cross-examination. (b) His 
arrest is excluded by the Opinion Rule because it expresses the 
opinion of persons who may not have observed the facts and were 
affected by hearsay. The driver’s flight expresses an opinion of 
negligence by the person most directly involved in the events. 
Therefore, the flight should have been admitted unless its logical 
effect was too slight. It would have been sufficiently probative, 
if the driver himself had been sued, and so should come in. The 
question whether the admission is within the scope of authority 
does not affect its tendency to prove the driver’s negligence, though 
it does determine its admissibility if it is subject to the Hearsay 
Rule.. 

Law and fact. While questions of fact involved in the issue are 
usually for the jury, some are for the judge because of historical 
reasons, but the tendency for these to gravitate into the hands 
of the jury is exemplified by a New York case of probable cause 
in malicious prosecution,® and an Oklahoma statute making con- 
tributory negligence and assumption of risk in all cases a question 
of fact for the jury.” When a question arises whether certain 
facts fall within a statute, this may be a problem of statutory con- 
struction for the court, to ascertain whether the legislative language 
means enough to cover the facts; or a problem of inferences of 
facts for the jury or other fact-tribunal, to ascertain whether the 
facts should be understood to satisfy a given statutory meaning. 
Thus the question of whether a certain beverage is “intoxicating” ™ 
or whether the advocacy of the general strike is “advocacy of 
force and violence” is extremely hard to classify. 





6 Grew v. Mountain Home Telephone Co., 192 App. Div. 863, 183 N. Y. Supp. 
840 (1920), noted in 20 Cotumsta L. REv. 897. 

7 Held valid in Chicago, etc. Ry. Co. v. Cole, 251 U. S. 54 (1919), noted in 90 
Cent. L. J. 167. 

1 Held fact for the jury, Commonwealth v. Sookey, 128 N. E. 788 (Mass., 1920), 
noted in 19 Micu. L. Rev. 566; held fact for administrative ruling, Hoffman, etc. 
Co. v. McElligott, 259 Fed. 525 (C. C. A., 2d Circ., 1919), reversing 259 Fed. 321 
(1919), noted in 19 Cotumsta L. Rev. 506, 18 Micu. L. Rev. 159. 

7 Held fact for final determination by an administrative official, United States 
ex rel. Abern v. Wallis, 268 Fed. 413 (S. D. N. Y., 1920); held law, for judicial review, 
Colyer v. Skeffington, 265 Fed. 17 (D. C. Mass., 1920), reversed, Jan. 11, 1922; see 
12 A. L. R. 197, 30 YALE L. J. 625. Cf. People v. Gitlow, 187 N. Y. Supp. 783 (App. 
Div., 1921), noted in 30 YALE L. J. 86r. 
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Where the evidence in a civil case is insufficient to support a ver- 
dict for one side, the court can direct a verdict for the opponent. In 
a recent equity case™ the chancellor rejected the uncontradicted 
testimony of the complainant because he disbelieved him. This was 
held erroneous, and a fortiori a direction of a verdict for such a reason 
would be reversed. But it was said that if a witness’s testimony 
was contradictory to the laws of nature or universal human ex- 
perience, so as to be incredible and beyond the limits of human 
belief, or if facts stated by the witness demonstrate the falsity 
of the testimony, the court is not bound to believe him. Under 
such circumstances a directed verdict would also be proper. 
Criminal cases are different. Although the undisputed facts 
show that the defendant is guilty, and thus there is no evidence 
to support an acquittal, the court has no power to direct a verdict. 
The jury has an inalienable right to go wrong. In Horning v. Dis- 
trict of Columbia,” a minority of four justices of the Supreme Court 
regarded this right as violated by a trial judge, who charged, 


“ ‘a failure by you to bring in a verdict in this case can arise only from 


a wilful and flagrant disregard of the evidence and the law as I have 
given it to you, and a violation of your obligation as jurors... . Of 
course, gentlemen of the jury, I cannot tell you, in so many words, to 
find defendant guilty, but what I say amounts to that.’”’ 


Justice Brandeis read the dissenting opinion. Justice Holmes deliv- 
ered the opinion of the court, and sustdined the conviction, 
because in such a case “the function of the jury if they do their 
duty is little more than formal,’ and they still had the power, 
or “the technical right if it can be called so, to decide against 
the law and the facts”; “if the defendant suffered any wrong it 
was purely formal.” Justice Brandeis replied that “whether a de- 
fendant is found guilty by a jury or is declared to be so by a judge 
is not, under the federal Constitution, a mere formality.” A recent 
decision in the English Court of Criminal Appeal seems to agree 





% Kelly v. Jones, 290 Ill. 375, 125 N. E. 334 (1919), noted in 14 Itz. L. REv. 664. 
See also W. L. David, “The Scintilla Rule of Evidence,” 55!Am. L. Rev. 122 (1921). 
™ 254 U. S. 135, 140 (1920), noted with varying views in 34 Harv. L. REv. 443, 
21 CotumsiA L. REv. 191, 30 YALE L. J. 421, 5 MINN. L. Rev. 231. A verdict was 
directed for the plaintiff in a civil action in Agricultural Insurance Co. »v. Higgin- 
botham, 274 Fed. 316 (1921), noted in 20 Mica. L. REv. 240. 
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with Justice Brandeis.” The trial judge in the Horning case un- 
doubtedly attained substantial justice, and perhaps the jury should 
lose its power to render general verdicts in criminal cases, but even 
undesirable laws ought to be faithfully observed so long as they 
exist. 


REMOTE AND PREJUDICIAL EvIDENCE ” 


If it were possible for the judicial mind to operate in a purely 
mathematical fashion, we might lay down the formula: that the 
admissibility of evidence varies directly with its probative force 
and the absence of better evidence on the point, and inversely with 
its prejudicial effect and tendency to occupy time. At all events 
this expresses the principle of balancing considerations which is 
applied to doubtful evidence, though in a less exactly quantitative 
manner. Thus, in a criminal prosecution if the defendant is shown 
to have committed other crimes than that specified in the indict- 





‘ 7 Rex v. Hendrick, [1921] W. N. 87 (C. C. A.), noted in “Whist Drives,” 151 
. T. 159. 


76 The following recent material, not discussed in the text, bears on this heading: 
Bloodhounds, 33 Harv. L. Rev. 864, 54 Am. L. REV. 109, 26 W. Va. L. Q. 91, 5 MINN. 
L. REv. 228. Skull of victim of homicide, 31 YALE L. J. 107. Value evidence, “What 
is Admissible Evidence of Value in Eminent Domain?” Nathan Matthews, 35 Harv. 
L. REv. 76 (1921); 20 Cotumsta L. Rev. 845. “Proof of other defamatory statements 
in civil action for libel or slander,” 12 A. L. R. 1026, note. Habitual intoxication, So. 
Traction Co. v. Kirksey, 110 Tex. 190, 222 S. W. 702 (1919), noted in 30 YALE L. J. 
195, 91 CENT. L. J. 280, 9 A. L. R. 1405, note. Habitual carefulness, Wallis 2. 
Southern Pacific R. R. Co., 61 Cal. Dec. 82, 195 Pac. 408 (1921), noted in g CAL. 
L. Rev. 242. Absence of previous accidents, Kansier »v. Billings, 56 Mont. 250, 
184 Pac. 630 (1919), noted in 68 U. Pa. L. Rev. 293. Occurrence of similar acci- 
dents, Charles v. Mayor, etc. of Baltimore, 114 Atl. 565 (Md., 1921), noted in 31 
Yate L. J. 330. Violation of rules to prove negligence, Louisville & N. R. Co. ». 
Stidham’s Admx., 187 Ky. 139, 218 S. W. 460 (Ky., 1920), noted in 34 Harv. L. 
REv. 213. Non-consent to killing of animal, State v. Parry, 194 Pac. (N. M.) 864 
(1920), noted in 19 Micu. L. Rev. 150. Uncommunicated threats in homicide, 
Mott v. State, 123 Miss. 729, 86 So. 514 (1920), noted in 34 Harv. L. REv. 675. 
Peaceable character of decedent to rebut self-defense, DeWoody »v. State, 21 Ariz. 613, 
193 Pac. 299 (1920), noted in 5 Minn. L. REv. 230. Corroboration, Thomas ». Jones, 
[1921] 1 K. B. 22 (C. A.), noted in 34 Harv. L. REv. 667, 69 U. Pa. L. REv. 180; 
People ». Whitson, 185 N. Y. Supp. 590 (1921), noted in 21 Cotumaia L. REv. 382; 
Freed v. United States, 266 Fed. ror2 (1920), noted in 34 Harv. L. REv. 443; Leon 
v. State, 21 Ariz. 418, 189 Pac. 433 (1920), noted in 5 MINN. L. REv. 76; 9 A. L. R. 
1397, note. Evidence of ante-nuptial immoral character of defendant’s wife, whose 
intimacy with the victim of homicide is set up in mitigation, State v. Bereal, 225 
S. W. 252 (Tex. Cr. App., 1920). 
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ment, he has a propensity to commit crimes, which makes his guilt 
of this particular offense more probable, especially if his other 
offenses are of the same general nature. This logical effect is, 
however, slight, and is outweighed by the objections, (a) that the 
tribunal has enough on its hands in trying one crime and cannot 
distract itself by the investigation of several others; (b) the jury 
would be inclined to convict the defendant even though they 
doubted his guilt of the offense for which he was on trial, because 
they thought him a bad man who had better be locked up any- 
way. Consequently, such evidence is always inadmissible, if it 
shows only a criminal nature.’” On the other hand, the proof of 
other crimes may have an independent logical effect in establish- 
ing some essential element of this specific crime. For instance, 
if a pawnbroker indicted for receiving a stolen watch says he did 
not know it was stolen, the fact that he has repeatedly been found 
with stolen jewelry in his possession makes it improbable that he 
remained in continuous ignorance of the nature of his clients. 
It is sometimes said that if a fact is independently probative and 
admissible if not a crime, its criminal quality is immaterial and 
does not exclude it. Possibly this goes too far. The criminality 
is a prejudicial factor to be weighed in the balance against admis- 
sion, and might well keep out somewhat remote evidence which 
would otherwise just squeeze in, but this factor is frequently out- 
weighed by the strong logical force of the other crimes to prove 
intent, guilty knowledge, motive, or some other element of the 
crime under trial.’* The principle is clear, but those who established 
it have, like Captain Jack Bunsby, left its application to others, 
and there the trouble begins. 

The difficulty of application is well brought out by two cases of 
army contract frauds in the United States Circuit Court of Appeals 
for the First Circuit. In Sears v. United States,” the defendants 
were indicted for conspiracy in furnishing outer and inner soles 








































7” Recent examples are, State v. Fisher, 114 Atl. 247 (N. J., 1921); Payne ». State, 
232S. W. 802 (Tex. Cr. App., 1921); Steelev. Commonwealth, 232 S. W. 646 (Ky., 1921). 

78 Recent examples are: State v. Israel, 114 Atl. 314 (N. J., 1921); Gerber ». State, 
232 S. W. 334 (Tex. Cr. App., 1921); State ». Carroll, 232 S. W. 699 (Mo., 1921); 
State v. Rathie, 199 Pac. 169 (Ore., 1921); McClelland ». State, 114 Atl. 584 (Md., 
1921), disapproved by 20 Mica. L. REv. 235. 

79 264 Fed. 257 (C. C. A., rst Circ., 1920). Both cases are approved in 69 U. Pa. 
L. REV. 180. 
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of shoes below specifications, and bribing inspectors'to pass them. 
Evidence that inferior middle soles were simultaneously supplied 
on the same contract was held admissible to rebut the possibility 
of honest mistake. In Macdonald v. United States,® the general 
manager of a shoe factory was indicted with others for conspiracy 
in using counterfeits of certain inspectors’ stamps on shoes. The 
manager’s defense was that he did not know his associates were 
using these counterfeit stamps. The government proved that an- 
other inspector, the manager’s chief corroborative witness, had 
been placed by him on the company’s pay roll while inspecting 
another contract in the factory. The majority of the court held 
that this testimony should have been excluded, because the man- 
ager’s misconduct on one contract did not tend to show his knowl- 
edge of an entirely different kind of fraud on a different contract. 
Judge Anderson, who had delivered the opinion in the Sears case, 
filed an exhaustive dissenting opinion in the Macdonald case, de- 
claring that the manager’s contemporaneous bribing of one inspec- 
tor had a direct tendency to prove his guilty knowledge of the 
use of the counterfeit stamps of unbribed inspectors. Further, 
since the bribed inspector was the manager’s chief witness, the 
guilty relations between them were just as material for purposes 


of impeachment as the marital relationship of a witness to the de- 
fendant. There was no unfair surprise, for the defendant came 
to court fully prepared to meet all the government’s contentions 
as to his relations with his chief corroborating witness. 


“The evidence was competent as tending to show a purpose and design 
then and there by Macdonald to defraud the government by causing 
either by dishonest or by counterfeit inspection rejected or unin- 
spected leather to be put into shoes as good and approved leather. . . . 
It did not ‘tend to show that Macdonald had an evil disposition’ etc., 
as the majority argue; but it did tend to show that he was then and 
there intending to cheat the government by getting around its in- 
spection system. . . . The two projects were cognate. They were not, 
fairly viewed, independent crimes. . . . Singularly enough, this deci- 
sion — reverting to the most technical rules of the most scholastic 
period in the administration of our law — is made just after Congress 





8° 264 Fed. 733 (C. C. A., 1st Circ., 1920), Anderson, J., diss. The case also 
involves an interesting point whether inadmissibility is cured by the introduction 
of rebutting evidence. 





436 HARVARD LAW REVIEW 


has, after a long agitation for reform, enacted a statute intended to 
prevent such reversals on merely technical grounds.” * 


An unusual reason for the admission of other crimes was pre- 
sented by the facts of an English case.®* A husband testified that 
he called upon the defendant to arrange an illegal operation for 
his wife, on the recommendation of another married woman. The 
defendant, who was on trial for causing the wife’s death, denied the 
operation and advanced the innocent explanation that the husband 
came to his house to look for apartments. The prosecution was 
allowed to corroborate the husband’s evidence by the testimony 
of the other woman, that she had made the recommendation 
and that the defendant had previously performed a similar opera- 
tion upon her. It is obvious that while criminality does not exclude 
the relevant testimony in such a case, on the other hand it is not 
the ground of its admission. The woman’s corroboration would 
have been probative even if it had not involved an additional 
crime on the defendant’s part, and the counterbalancing prejudicial 
element would have been lacking. Consequently, in a New Mexico 
abortion case,** where the defense was the necessity of the operation 
to save the mother’s life, the court seems to have gone too far in 
excluding the evidence that the defendant had performed another 
abortion on the same unmarried woman a few months later, on 
the ground that the state did not prove that the second child was 
quick, an essential element of the crime in that jurisdiction. The 
evidence seems relevant. When the defendant alleged that two 
such operations were necessary to save life, his defense became 
increasingly improbable, especially as the nature of his practice 
was made clearer. That the second act was possibly not criminal 
does not weaken its logical effect, unless we adopt the argument 
of the court that the mental attitude involved in the subsequent 
conceivably legal act was so entirely different from the intention 
to kill a child unnecessarily after independent life develops, that 
the evidence has no force to render the crime probable. Opposed 





81 264 Fed. 733, 752, 753, 756 (1920). The statute referred to is discussed at the 
close of the last installment of this article. 

& Rex v; Lovegrove, [1920] 3 K. B. 643 (C. C. A.). 

8 State v. Bassett, 194 Pac. 867 (N. M., 1921), adversely criticized by 69 U. Pa. L. 
REV. 383. 
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in principle is a Vermont case,* rejecting the contention of a 
bank commissioner who was prosecuted for willful failure to re- 
port errors in books for certain years, that his willfulness could 
not be proved by similar omissions in previous years because these 
former offenses were now outlawed by the Statute of Limitations. 

The use of intent-evidence in disloyalty proceedings has already 
been mentioned in the first installment of this survey.® 

Telephone conversations are admissible if a sufficient identifica- 
tion of the speaker is established as a foundation. Four different 
situations are presented by some recent cases. 

(a) In an English criminal trial *” Justice Darling admitted the 
evidence, if the witness recognized the speaker’s voice over the 
wire, after this colloquy with the defendant’s counsel: 


“Beresford: Someone may personate someone else, and it would be 
extremely difficult to subsequently deal with an interview of that sort. 

“DarLINnG, J. — Of course when the first crime was committed there 
were no telephones. Has it ever been laid down that as science improves 
and wrong-doers make use of scientific means, you may not make use 
of any of the modern discoveries far more recent than the first crime? 

“ Beresford: Does it not come rather to this: — If it were a telegram 
it would be necessary to produce the original telegram and to prove 
that it is in the handwriting of the prisoner. 

“DARLING, J. — Because there is a handwriting. But where there 
is no handwriting you do not prove that. Suppose a person says, ‘I was 
in the dark and I heard the defendant say this to me. I knew his voice’ 
—a very common thing — or suppose a man goes to commit a burglary 
or murder, ‘I know the defendant’s voice. I have known him for years. 
I know his voice. I heard him say, ‘Money or your life.”’ Would 
not that be evidence because the witness could not see the person 
speaking? 

“ Beresford: I quite agree, my lord; but I put it on the ground that 
on the telephone the voices of persons one knows very well sound en- 





& State v. Williams, 111 Atl. 7or (Vt., 1920), noted in 34 Harv. L. REv. 787 (1921). 

When intent is in issue the defendant should be given as wide a scope of proof 
as the prosecution, Lindgren v. United States., 260 Fed. 772 (C. C. A., oth Circ., 
1919), noted in 18 Micu. L. Rev. 427. For intent in civil actions, see McKenney 
v. Davis, 178 N. W. (Ia.) 330 (1920), noted in 6 Ia. L. BuLL. 123. See also pages 
443 to 447, infra. 

85 35 Harv. L. REv. 304 and note 12. 

86 See ‘Admissibility of Telephone Conversations,” 31 Harv. L. Rev. 794. 

87 Rex v. Lewis, 84 J. P. Rep. 64 (1920). 
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tirely different. If, in an ordinary room, you hear the voice of a person 
you knew you would be able to come and say, ‘I know that voice. I have 
known that person for years,’ but when it comes to a voice speaking 
over the telephone it is a different thing. It is common knowledge, 
I think, that people’s voices do sound different on the telephone. 

Dar.ine, J. — It seems to me that is a matter of degree which the 
jury may take into consideration. You may cross-examine the witness 
as to whether he was acquainted with Hickman’s voice and whether 
he could say he knew it on the telephone or not.” 


(b) A Minnesota ** decision goes beyond this “voice test.” 
The witness, W, put in a telephone call in the usual manner for 
X. Somebody answered and said he is X. Although W does not 
know X’s voice, this person’s conversation may be related as that 
of X. It was probably his because of the usual success of the tele- 
phone system in securing the desired person, and because of the 
invisible speaker’s statement. 

(c) If, however, W was called up by somebody who said he was 
X, the first proof of identification is lacking, because any person 
masquerading as X would have found it equally easy to reach 
W. The conversation is inadmissible without further supporting 
evidence, such as recognition of voice.® 

(d) When W merely heard an associate go to the telephone and 
ask for X, the Hearsay Rule obviously prevents W from testifying 
as to what X said, since he did not hear it himself.*° ) 

Experiments are often unsatisfactory evidence, because the 
experimenters may neglect to be sure that the essential conditions 
of proof are present. This often happens even in science, as when 
Pasteur’s opponents demonstrated the existence of spontaneous 
generation to their own satisfaction without sealing the vessels 
sufficiently to prevent the entrance of bacteria. The risk is much 
greater in judicial proceedings where there is no scientific training, 
and the experimenter usually gets the result which he wanted 
when he started out. However, the experiment may be reported 
if the court believes that the conditions under which it was con- 
ducted resembled those of the event involved in the trial. Recent 
cases admitted tests to see how many hogs could be loaded into 





88 Wetmore v. Hudson, 183 N. W. 672 (Minn., 1921). 
89 Miller v. Kelly, 183 N. W. 717 (Mich., 1921). 
% Bernstein v. State, 183 N. W. 576 (Neb., 1921). 
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a wagon,” and how far smoke discharged from a rifle loaded with 
a certain kind of cartridge could be seen.*? However, when a trial 
judge, anxious to ascertain whether a large truck could have 
skidded at a certain corner while ‘going at a lawful speed, experi- 
mented with his ‘small’? passenger car to see how closely he could 
keep to the curb while turning, conditions were too dissimilar for 
him to consider the experiment, apart from the problem of the scope 
of judicial notice.® 


CONFESSIONS 


The use of the “third degree” has been justly penalized in 
Illinois.“ The accused was “questioned during the greater part 
of three days and four nights by the state’s attorney, two of his 
assistants, his private secretary, and several police officers.” Al- 
though no force or threats or promises were proved, his confession 
was held inadmissible. The court rested on the unsatisfactory 
ground, that a promise should be implied because the accused 
must have understood that if he made statements satisfactory to 
the state’s attorney he would receive immunity from prosecution. 
It seems more probable that he confessed in order to get some sleep. 
A better reason is, that even if no threat or promise can be con- 
strued, nevertheless there was a violation of the privilege against 
self-incrimination, for he was undoubtedly compelled by the un- 
broken strain to give evidence against himself.. In Louisiana a con- 
stitutional amendment has been proposed: * ‘No person under 
arrest shall be subjected to any treatment designed by effect on 
body or mind to compel confession of crime.” While exclusion 
of evidence secured by the “third degree”’ is a slight protection 
against its use, a good additional sanction for the constitutional 
right violated in the Illinois case would have been the disbarment 
of the state’s attorneys and the discharge of the policemen. 
Although greater severity toward this practice is needed, signs of 





% Kohlhagen v. Cardwell, 93 Ore. 610, 184 Pac. 261 (1919), exhaustively annotated 
in8 A.L.R.11. Fora valuable essay on the general topic, see Irving Browne, “ Prac- 
tical Tests in Evidence, ” in his Saort Stupies In Evipence, N. Y., 1847. 

% State v. Holbrook, 98 Ore. 43, 188 Pac. 947 (1920). 

% Saari v. Wells Fargo Express Co., 109 Wash. 415, 186 Pac. 898 (1920). 

% People v. Vinci, 295 Ill. 419, 129 N. E. 193 (1920), noted in 19 Mica. L. Rev. 
655. 

% 12 J. Cri. L. & Crim. 292 (1921). 
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fewer technical exclusions of confessions are also welcome, e. g., the 
admission of a confession elicited by advice to tell the truth.” 







THe Hearsay Rute ” 


Judgments and pleadings inter alios. The hearsay rule excludes 
judicial determinations of strong probative value unless they 
were obtained in a proceeding between the parties to the present 
trial.** A conviction for arson is not admissible in an action for fire 
insurance, a conviction for adultery in a divorce suit, a conviction 
for murder in a proceeding to deprive the murderer of the property 
inherited from his victim, although it is admissible to affect the 
appointment of an administrator of the victim’s estate, since the 
court then has discretionary powers to consider general unfitness 
and is not adjudicating rights.°® Indeed, if the person against 
whom the conviction is offered was himself the accused, it ought 
to be admissible under the hearsay rule, since he has had full oppor- 
tunity to cross-examine the witnesses whose testimony led to the 
verdict. Of course, such a judgment would not be conclusive 
evidence; it is not res adjudicata. Even if we go further and carve 
out a new exception for solemn adjudications generally, we should 
hardly include the verdicts of coroner’s juries in that class. Recent 



























% People v. Foster, 211 Mich. 486, 179 N. W. 295 (1920), noted in 30 YALE L. J. 
418. See also ‘Whose promises are contemplated by rule excluding confession 
made under promise of immunity,” 7 A. L. R. 419, note; and “Use of confession 
improperly obtained, for purpose of impeaching defendant as a witness,” 8 A. L. R. 
1358, note. 

% Additional material on hearsay: Declarations made through an interpreter 
as verbal acts, Im re Coburn, 207 Mich. 350, 174 N. W. 134 (1919), noted in 29 
Yate L. J. 459. Testimony at former trial, illness admits, Blackwell v. State, 86 
So. 224 (Fla., 1920), approved by 69 U. Pa. L. Rev. 179. Confrontation waived, 
Denson », State, 150 Ga. 618, 104 S. E. 780 (1920), approved 19 Mica. L. REv. 439. 
‘Admissibility of dying declaration with respect to transaction prior to homicide,’’ 
14 A. L. R. 757, note. Dying declarations in civil cases, H. W. Humble, “ Departure 
from Precedent,” 19 Micu. L. REv. 608 (1921). Pedigree, only declarations by 
the rich relative admitted, Nolan ». Barnes, 294 IIl. 25, 128 N. E. 293 (1920), ad- 
versely criticized by Wigmore, 15 Ill. L. Rev. 334. “Recital in ancient deed as 
evidence of facts recited against stranger to title,” 6 A. L. R. 1437, note. Examples 
of situations where the hearsay rule obstructed justice are, Sprague v. Sampson, 
114 Atl. 305 (Me., 1921); San Francisco Bar Ass’n v. Oppenheim, 198 Pac. 1069 
(Cal., 1921). 

% 2 WIGMORE, EvIDENCE, § 1347; 5 ibid., § 1347. 

% Re Crippen, [1911] P. 108. 
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cases excluding such verdicts in Workmen’s Compensation pro- 
ceedings and actions under Lord Campbell’s Act because of the 
inadequate character of the investigation reach a desirable result. 
Aside from the hearsay rule, the probative value is small, and the 
prejudicial effect of the outspoken riders often attached to these 
verdicts is great. “‘Crowner’s’ quest law” may be left to the grave- 
diggers.1% 

The suggested hearsay exception would, however, have admitted 
evidence excluded in J/linois Steel Company v. The Industrial Com- 
mission, which held that the finding of a probate court that 
a woman was the widow of a man killed in an industrial accident 
was not admissible to prove the marriage in an action by her 
against the employer to obtain compensation. Such an exception 
would not extend to pleadings in a separate suit, which must come 
in, if at all, under some other exception. In Richardson v. State,“ 
a man prosecuted for killing his son-in-law as the latter was ap- 
proaching his own wife and child, alleged that the homicide was 
in self-defense to prevent the victim from kidnapping the child, 
and was held entitled to introduce the victim’s pleadings in his 
bill for divorce, charging the wife with adultery and unfitness to 
have custody of the child. If these pleadings showed that the 
defendant had a reasonable apprehension of an outrageous injury 
to his grandson, they might be admissible as verbal acts, but under 
the circumstances the opinion of the dissenting judges that the 


evidence was irrelevant and properly excluded at the trial seems 
sound. 
Public documents. An encouraging tendency to regard records 


and reports made by a public official in the performance of his 





100 Barnett v. Cohen, [1921] 2 K. B. 461; Calmenson v. Merchants’ Warehousing 
Co., [1921] W. N. 59 (H. L. Ir.); Spiegel’s House Furnishing Co. v. Industrial Com- 
mission, 288 Ill. 422, 123 N. E. 606 (1919), noted in 5 Cornett L. Q. 182 and 6 A.L.R. 
540, overruling Morris v. Industrial Board, 284 Ill. 67, 119 N. E. 944 (1918), noted 
in 32 Harv. L. Rev. 83. See “The Functions of a Coroner’s Jury,” 84 Just. P. 
358 (1920); Horace Binney, ‘The Jurisdiction of Coroners in Pennsylvania,” in 
VEEDER, LEGAL MASTERPIECES, 451. _ 

101 Hamlet, Act V, Scene 1; for a vivid description of a coroner’s inquest in fiction, 
see A. S. M. Hutcutinson, Ir WINTER Comes; see also WILFRED SCAWEN BLUNT, My 
Duartgs, IT. 208. 

102 290 Ill. 594, 125 N. E. 252 (1919), noted in 33 Harv. L. REv. 850. 

108 204 Ala. 124, 85 So. 789 (1920), three judges dissenting, adversely criticized 
in 21 Cotumsra L. REv. 192. 





442 HARVARD LAW REVIEW 


work as sufficiently trustworthy for use in a court of justice is 
exemplified by a Texas case! admitting a census report to prove 
that a boy had reached the age of criminal responsibility, and 
a thoughtful Utah opinion’ admitting a physician’s certificate 
to prove the cause of a death, in reliance upon “ Wigmore’s un- 
excelled work.’’ Missouri, however, excluded a fire captain’s report 
of an injury to one of his men, because he was ordered to keep 
a record of accidents by his chief and not by any ordinance or 
statute. Public duty ought to be enough, whether imposed by 
executive order or a legislative rule, or even if the official decides 
to keep the record himself because he favors systematic business 
methods. In many instances, the hearsay exception of regular 
entries should reinforce the public document exception. 

Income tax returns present a similar problem. Although they 
are not strictly public documents, since the writer is not an offi- 
cial, the same guarantees of trustworthiness exist, since they are 
required by statute, and accuracy is enforced by heavy penalties. 
The only sound objection to their admission is the statutory re- 
quirement of secrecy, which prevents any one but the taxpayer 
from using them in a private litigation. It is perhaps unfair to let 
him introduce the return when it helps him, since his adversary 
can not use it against him. A Kentucky accident case!” did not 
allow the plaintiff to bring in the return to prove earning power, 
calling it a self-serving declaration. On the contrary, it might 
have been termed a declaration against interest, since the tax- 
payer would not report a dollar more of income than he could help. 

Entries in course of business; account-books..°° Judge Cardozo 





104 Jefferson v. State, 85 Tex. Crim. App. 614, 214 S. W. 981 (1919), adversely 
criticized in 33 Harv. L. REv. 865. 

108 Bozicevich v. Kenilworth, 199 Pac. 406 (Utah, 1921), two judges dissenting. 
The evidence might also have come in as past recollection recorded. Cf. Williams ». 
Metropolitan Life Ins. Co., 108 S. E. 110 (S. C., 1921), excluding the certificate as to 
matters outside the physician’s knowledge. 

106 Gass v. United Rys., 232 S. W. 160 (Mo. App., 1921). 

107 Veach’s Adm. ». Louisville & I. Ry. Co., 190 Ky. 678, 228 S. W. 35 (1921), 
noted in 30 YALE L. J. 854, which points out that the income from a business would 
be relevant only if the portion derived from invested capital and good-will were 
segregated from the actual reward for personal services. 

108 On account books of parties, see Mansfield v. Gushee, 114 Atl. 296 (Me., 1921); 
“Death of adverse party as affecting evidence with respect to book account,” 6 
A. L. R. 756, note. 
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has lately emphasized the need in all states of a rule that entries in 
books of account should be admissible as prima facie evidence 
upon proof that they were made in the usual course of business, 
thus dispensing with the expensive formality of requiring the par- 
ticular clerk who made each entry to testify. Fortunately, many 
states are working in this direction, by decision or statute. A recent 
California case #° did not even require a book, but admitted de- 
tached time-cards made out by workmen in an automobile repair- 
shop, when the signatures were identified by the bookkeeper who 
was accustomed to receive the cards for posting in the ledger. 
A narrower view was taken by a Pennsylvania decision,™ exclud- 
ing a single card from a physician’s card system, which constituted 
his only account books, when this was offered to prove the number 
of visits to the patient named on the card. The English courts 
also take a narrow view of this hearsay exception, refusing to 
regard regularity of entry as a sufficient gaurantee of trustworthi- 
ness, unless there is also a duty owed to somebody to keep the books. 
Consequently, entries made by a doctor in his case book were not 
admitted after the doctor’s death to show the nature of a patient’s 
disease, although if the doctor had been practicing in partnership 
the judge intimated that they would have come in because then 
he would write under a duty to his partner.“ This case proves 
that our technical attitude toward rules of Evidence has not wholly 
disappeared in the English courts. 

Physical or mental condition, and intention. This is the most 
interesting exception to the hearsay rule, because of the fascinat- 
ing difficulties of analysis. Four problems may be distinguished: 

(x) A person’s declarations are usually admissible to show his 
present state of mind, when mental state is in issue. Sometimes 
these are not hearsay at all but verbal acts, e. g., a man’s utter- 
ances are material to prove his sanity regardless of their truth or 





109 Benjamin N. Cardozo, “A Ministry of Justice,” 35 Harv. L. Rev. 113, 121 
(1921). Examples of the existing burdensome insistence on the entrant’s testimony 
are Forrester ». Locke, 231 S. W. 897 (Ark., 1921); Loveman ». McQueen, 203 Ala. 
280, 82 So. 530 (1919), reluctant opinion, noted in 52 Cuic. L. N. 220. 

10 Patrick v. Tetzlaff, 31 Cal. App. Dec. 559, 189 Pac. 115 (1920), noted in 8 
Cat. L. REv. 440. ; 

ul Daniel’s Est., 77 Lec. Int. 134 (1919), disapproved by 33 Harv. L. Rev. 982, 
and 68 U. Pa. L. REv. 397. 

12 Mills v. Mills, 36 T. L. R. 772 (P., 1920). 
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falsity.“* Generally, however, the speaker’s veracity is an element 
in the value of the declarations. Statements of existing pain, for 
example, are worthless if the speaker lies, and the frequency of such 
imposture has led some courts to show great suspicion toward this 
evidence."* In the absence of such special considerations of policy, 
the hearsay comes in. 

(2) When mental condition is in issue, it may also be proved 
by a former or subsequent statement of the speaker’s thoughts at 
the time of the statement. Thus letters written from three to five 
years after an alleged deed of gift were admitted to show that no 
delivery had been intended.“® The stream of consciousness has 
enough continuity so that we may expect to find the same charac- 
teristics for some distance up or down the current. But there is 
a point beyond which such evidence becomes irrelevant. Hudson 
River water at West Twenty-third St. Ferry is no proof of its 
quality above Fort Edward. Yet the abusive language of a former 
German under the stress of war in 1916 and 1917 was held to show 
fraudulent intent at the time of his naturalization in 1904, over 
sixteen years before." 

(3) In the preceding situations, present intent comes in to prove 
past or future intent. The Hillmon case™’ goes one step further 
and admits present intent to prove the happening of a future act. 
Some jurisdictions, notably Illinois,“* have refused to adopt the 
Hillmon extension of the mental condition exception, and where 
an external fact is in issue do not admit declarations of intention, 
unless they fall under the res gesta exception, because they accom- 
panied some act. In a murder trial the decedent’s declaration of 





18 “*Evidence of declarations of accused on issue of insanity,” 8 A. L. R. 1219, 
note. Uncommunicated threat of victim of homicide, Mott »v. State, 123 Miss. 729, 
86 So. 514 (1920), noted in 34 Harv. L. REv. 675. 

114 Statements of physical condition not made to physician, admitted, Williams 
v. Bus Co., 32 Cal. App. Dec. 280, 190 Pac. 1036 (1920), noted in 34 Harv. L. REv. 
88. Distinguish declarations of past condition, which fall in class (4) and are in- 
admissible: People v. Bray, 29 Cal. App. Dec. 428, 183 Pac. 712 (1919), noted in 
5 Cornett L. Q. 333; Magill ». Boatmen’s Bank, 232 S. W. 448 (Mo., 1921). 

15 Coles v. Belford, 232 S. W. 728 (Mo., 1921). 

16 Schurmann v. United States, 264 Fed. 917 (C. C. A., oth Circ., 1920), dis- 
approved in 20 CotumsIA L. REv. 800. Accord, United States v. Herberger, 272 Fed. 
278 (W. D. Wash., 1921).° 

17 Mutual Life Ins. Co. ». Hillmon, 145 U. S. 285 (1892). 

8 Nordgren v. People, 211 Ill. 425, 71 N. E. 1042 (1904); see W. G. Hale, “The 
Hearsay Rule and its Exceptions,” 2 It. L. B. 65, 66, 94 (1919). 
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intention to commit suicide was admitted because it accompanied 
the act of keeping whisky and poison in her room."® The Penn- 
sylvania Supreme Court has recently followed the Illinois reasoning 
in Commonwealth v. Palma. In a prosecution for murder, the 
state to rebut an alibi offered evidence that the deceased on leaving 
home an hour before he was killed told his wife that he intended 
to meet the defendant. This would have come in easily under the 
Hillmon doctrine, but Pennsylvania admitted it “‘as part of the 
res gesie,’’ to explain the husband’s ambiguous act of departure. 
In short, if he had spoken the words to his wife twenty minutes 
before going out, they would have been just as probative of the 
identity of the man who was with him at his death, but would have 
been excluded by the Illinois-Pennsylvania test because they 
accompanied no act. Would they have come in if he had spoken 
them in the act of hunting for his overcoat? That has about as 
much or as little bearing on the identity of the murderer as the act 
of leaving the house. Under the true res gesta exception, the trans- 
action which drags in its constituent declarations ought to be a 
material event in the case. The admissibility of a declaration of 
intention should not turn on the mere accident that it accompanies 
any act, however insignificant. 

(4) Can present mental state come in as evidence of a past fact? 
If the Hillmon case, as proof that A went to Boston, admits his 
words “‘I am going to Boston,”’ because his intention was probably 
carried out, why exclude his subsequent words, “I have been to 
Boston,” inasmuch as he would not remember it unless he really had 
been? The objection that he may be lying applies equally well to his 
announcement of his intention. Indeed, even an honest statement 
of intention may not be carried out, and so is weaker evidence 
of the act intended than an honest memory would be. Eustace 
Seligman” thinks the two classes of evidence are indistinguish- 
able, and should both be excluded. Wigmore would admit both, 
regarding the subsequent consciousness as an indication that the 
fact took place.” The trouble is, that this gets much hearsay in 
by the back door. On the other hand, it is difficult to defend the 

119 Nordgren v. People, supra. 

20 268 Pa. 434, 112 Atl. 26 (1920), noted in 69 U. Pa. L. REv. 384. 


121 “An Exception to the Hearsay Rule,” 26 Harv. L. Rev. 146 (1912). 
12 3 EVIDENCE, § 1736. 
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Hillmon case against Seligman’s argument. The best reply is, 
that declarations of memory of a past fact are usually cast in tes- 
timonial form, just as if the declarant were testifying to the fact 
on the witness stand, and so would be very liable to be treated by 
the jury like real testimony, whereas declarations of intention 
differ in form from a witness’s narration, and consequently will not 
be confused with testimony, but will receive a slighter weight, 
especially as the jury, being practical men, know the possibilities 
of non-fulfillment of intentions. The House of Lords in 1914 went 
very far in Wigmore’s direction, admitting a workman’s statements 
that he intended to marry a girl because her expected child was his, 
not to prove the fact of marriage — that would be the Hillmon case 
— but to entitle her illegitmate child to compensation, as a de- 
pendent, for his death while still unmarried. This has been 
recently followed in the Chancery Division by In re Wright.™ 
An exercise of a power of appointment was alleged to be a fraud 
on the power, and a letter was offered in which the appointor 
stated that she had made a bargain to appoint to a certain person 
in return for an annuity from him, and would carry out her bargain. 
This was admitted, not to prove the past fact, but to show her 
improper motive. Inasmuch as her motive was not improper unless 
the bargain was made, it comes to much the same thing. 

Another example of the “‘past act’”’ problem is Gilmore v. Gilmore 
in South Dakota. A woman sued her husband’s parents for 
alienating his affections by false charges against her chastity. Her 
proof that they had made such charges consisted largely of her 
testimony as to declarations by her husband that he had left her 
because his parents told him he was not the father of her child. The 
majority of the judges held that, although his declarations would 
have been proper to show what he believed about her, they were 
inadmissible to prove the facts causing that mental condition, viz., 
that his parents were the source of his information. The minority 
applied the res gesta exception, regarding the words as contem- 
poraneous with the material fact of his diminishing affection. 





1% Lloyd v. Powell Duffryn Steam Coal Co., [1914] A. C. 733. See the adverse 
criticism in 28 Harv. L. REv. 299. 

1% [1920] x Ch. 108, P. O. Lawrence, J. 

25 173 N. W. 865 (S. D., 1919), two judges dissenting, noted in 33 Harv. L. Rev. 
315, and 68 U. Pa. L. REv. 187. 
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The declarations of a testator about his will are sometimes 
admitted under the mental state exception, although some writ- 
ers % advocate an independent exception under which all ante- 
testamentary and post-testamentary declarations would come in 
regardless of the obstacles to non-testamentary declarations in such 
situations as the Palma™’ and Gilmore™* cases. Whatever the 
theory, testamentary hearsay is viewed with increasing indulgence, 
whether to prove that a missing will was not destroyed with an 
intention to revoke and is therefore entitled to probate,”® or to cor- 
roborate other evidence that an unproduced will was executed,” or 
that the signature to a disputed will is genuine.” 

Declarations a part of a transaction; res geste.** There are two 
theories on the admissibility of various declarations which are 
alleged to be part of the res geste, or as James Bradley Thayer 
preferred to say, res gesta (transaction). Thayer’s view ™ is that 
the declarations must be substantially contemporaneous with the 
action of a material transaction, and must explain the acts. He 
bases their admission on the need of telling a complete story of 
the event. Wigmore’s view ™ goes farther and does not require 
contemporaneousness with an event. He favors the admission 
of statements or exclamations by an injured person, or by any 
other person present at any exciting occasion, immediately after 
the event, describing the circumstances as observed by him. In 
the cases the word “immediately ”’ undergoes a considerable stretch- 
ing. The confusion in the decisions is illustrated by the position 





26 F. g. the note by Alfred L. Finkelstein, 6 Cornett L. Q. 201 (1921). 

27 Note 120, supra. 

28 Note 125, supra. 

29 In re Sweetman’s Estate, 195 Pac. 918 (Cal., 1921), three judges dissenting, 
disapproved in 35 Harv. L. Rev. 95; Holler v. Holler, 298 Ill. 418, 131 N. E. 663 
(1921), semble, approved by Wigmore in 16 ILL. L. Rev. 244. 

180 State v. Nieuwenhuis, 178 N. W. 976 (S. D., 1920), two judges dissenting, noted 
in 6 CorNELL L. Q. 201. 

181 In re Johnson’s Est., 175 N. W. 917 (Wis., 1920), noted in 29 YALE L. J. 681. 

182 See also the preceding exception; note 68, supra, under Admissions; complaint 
of assaulted woman in civil action, 6A. L. R. 1029; Scotch law of res gesta, Gilmour v. 
Hansen, 57 Sc. L. R. 518 (1920); statements of third persons admitted, Birmingham 
Macaroni Co. »v. Tadrick, 88 So. 858 (Ala., 1921). 

183 “ Bedingfield’s Case — Declarations as Part of the Res Gesta,” J. B. THaver, 
LEGAL EsSAys, 207; s. C., 14 Am. L. REv. 817; 15 ibid., 1, 71 (1880, 1881). 

43 TREATISE ON EVIDENCE, § 1745 ff., “Spontaneous Exclamations (Res 
Gestz).”” 
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of the United States Supreme Court, which supported Wigmore’s 
view in Insurance Company v. Moseley, and Thayer’s view in 
Vicksburg, etc. R. R. v. O’Brien.“* Recent discussion in the cases 
and law reviews inclines toward Wigmore’s view. In Washington- 
Virginia Railway Company v. Deahil *’ the declarations of a motor- 
man as he stepped from the trolley car after a collision with a truck 
that he had tried to hit the truck were probably admissible even 
on Thayer’s view, and the Vicksburg case is cited; but in Solice 
v. State #8 the victim of a homicide walked a quarter of a mile 
before he described the affray. His statements, though conceded 
not to be contemporaneous, were admitted on the ground of spon-. 
taneity. Wigmore is cited, and the dissenting opinion in the 
Vicksburg case erroneously called the opinion of the court. On 
either view, the declarations are excluded if the event has termin- 
ated and the nervous excitement has been succeeded by reflective 
powers. The whole subject is clarified by an article just pub- 
lished by Edmund M. Morgan, “A Suggested Classification of 
Utterances Admissible as Res Geste.”’ 1° 


























OPINION !*! 


The subject matter of expert testimony has already been touched 
on in the first installment of this article.“ New types of experts, 
such as chiropractors,* are making their appearance, and new 














185 8 Wall. (U. S.) 397 (1869), two judges dissenting. 
186 r19 U. S. 99 (1886), four judges dissenting. 
187 126 Va. 141, 100 S. E. 840 (1919), approved (with incorrect citation) on Wig- 
more’s theory in 7 VA. L. REv. 666. 

88 27 Ariz. 592, 193 Pac. 19 (1920), approved on Wigmore’s theory in 19 MIcu. 
L. REV. 442. 

1389 Mayeur v. J. R. Crowe Coal & Mining Co., 106 Kan. 123, 186 Pac. 1035 (1920); 
Seebold v. State, 232 S. W. 328 (Tex. Crim. App., 1921). 

140 31 YALE L. J. 229 (1922). 

141 See also “Fact and Opinion in an Action of Tort for Deceit,” 1 Boston UNtv. 
L, Rev. 117 (1921); “Development of the Opinion Rule in Iowa Cases,” 6 Iowa 
L. B. 168 (1921); Wigmore, ‘Expert Opinion as to Cause of a Physical Ailment,” 
14 Itt. L. Rev. 519 (1920); expert opinion based on all the evidence, 6 CorRNELL 
L. Q. 428 (1921); value experts in Roman law, Nathan Matthews, “The Valuation 
of Property in the Roman Law,” 34 Harv. L. REv. 229, 256 (1921). 

1 35 Harv. L. REV. 307 (1922). 

18 Voight v. Industrial Commission, 297 Ill. 109, 130 N. E. 470 (1921), approved 
in 5 Minn. L. Rev. 556. 
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ideas like dual personality intrude into the old field of handwriting,“ 
though unfortunately the archaic prejudice against scientific investi- 
gation of disputed signatures by comparison of hands still prevails 
in some jurisdictions. 

A new kind of opinion evidence was offered by the defense in 
a recent California murder trial.“ Skilled motion-picture actors 
performed the entire homicide, according to a description based 
on the testimony of witnesses for the defense. The trial judge 
refused to allow the film to be run off before the jury, even though 
an eyewitness would testify that it accurately depicted the events 
as he saw them. This has led Wigmore “’ to compile an additional 
section for his treatise dealing with artificial reconstruction of 
a complex series of movements by moving pictures. Of course, 
an actual moving picture of an event would be evidence as much 
as a “still” photograph. 

Zechariah Chafee, Jr. 


Harvarp Law ScHooL. 


(To be concluded.) 





144 Webster A. Melcher, “Dual Personality in Handwriting,” 11 J. Crm. L. & 
Cri. 290 (1920). 

45 Texas Bank v. Scott, 225 S. W. 571 (Tex. Civ. App., 1920), disapproved 
in 34 Harv. L. Rev. 788, 30 YALE L. J. 324. The sensible view, under statute, is 
shown in State v. Smith, 180 N. W. 4 (Ia., 1920), noted in 6 Iowa L. B. 185. See 
also ‘Knowledge derived from family correspondence as qualifying one to testify 
as to genuineness of handwriting,” 7 A. L. R. 261, note; “Proof of authenticity or 
genuineness of letter other than by proof of handwriting or typewriting,” 9 A. L. R. 
984, note; Gordon L. Elliott, “Instruction to the Jury Where Handwriting is Identi- 
fied by Expert Testimony,” 7 Iowa L. B. 55 (1921). 

46 23 Law Notes (N. Y.) 203 (1920); of. Feeney v. Young, 191 App. Div. sor, 
181 N. Y. Supp. 481 (1920), to be discussed in the next installment of this article; 
Daily v. Superior Court, 112 Cal. 94, 44 Pac. 458 (1896); People v. Durrant, 116 Cal. 
179, 223, 48 Pac. 75 (1897). 

47 15 Itt. L. REv. (1920); see 24 Law Notes (N. Y.) 143 (1920). 
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ADMINISTRATIVE DETERMINATION OF PrivaTE Ricuts. — Adminis- 
trative bodies may, in the course of performing their ultimate admin- 
istrative duties, be called upon to entertain proceedings which will in 
some manner determine private rights. There are at least three types 
of statute under which this situation may arise. Under the first,’ the 
board makes only preliminary findings, which it certifies to a court, and 
which the court enters as a judgment, unless exceptions are taken, in 
which case it may, after a further hearing, either approve or modify the 
findings. Thus, they become effective, if at all, as in form the decision 
of a regular judicial tribunal. The second type of statute? makes the 
board’s findings themselves final, unless, within a specified time, an 
appeal is taken to the courts, but if such an appeal is taken, the courts 
have full power to review. Under the third type, the administrative 
findings are final. If, in any case, the ultimate purpose for which the find- 
ings are made is not truly governmental, they are, of course, wholly 





1 See 3 Lorp’s OrEGON Laws, title XLIII, c. 6; 1913 OREGON Laws, c. 82, 86, 97. 

2 See Texas Rev. Civ. Stat. (1920), title 73, c. 1, arts. 50114 f et seg. 

3 See 28 Stat. AT L. 372, 390. 

4 For what may be, see Wambaugh, “The Present Scope of Government,” 20 REP. 
Amer. Bar AssN. (1897), 307. Compare the two opinions in South Carolina v. United 
States, 199 U. S. 437 (1905). Cf. The Amalgamated Society of Engineers v. The Ade- 
laide Steamship Co., Ltd., 28 Com. L. R. 129 (1920), criticizing the majority opinion in 
the former case. 
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ineffective.’ But assuming that it is governmental, may an administra- 
tive body, incidentally to reaching its end, determine private rights 
without being chargeable with an improper exercise of powers constitu- 
tionally conferred upon the judiciary? ° 

Proceedings of the first type have been almost uniformly upheld. 
Courts have found them to be “preliminary and administrative, not 
judicial,” 7 and have likened them to proceedings before a referee.? In 
doing so, however, they have disregarded the fact that the courts to 
which the findings are certified must approve them unless exceptions 
are taken. Such a judgment, though it may indeed constitute the effi- 
cient medium of finality, is no more than an unsubstantial appearance 
of a real judicial pronouncement.® So far as the exercise of power by 
the administrative body is concerned, therefore, this type differs only 
in form from the second, where the findings themselves become final 
unless there is an appeal. The constitutionality of this latter type has 
recently been denied,!® on the ground that the finality of the findings, 
unless appealed from, made them judicial." But this seems to involve 
a misapprehension of the true nature of the board’s action. It is true 





5 Kilbourn v. Thompson, 103 U. S. 168 (1880). Cf. Colonial Sugar Refining Co. 
v. The Att’y Gen’l, 15 Com. L. R. 182 (1912); Cock v. The Att’y Gen’l, 28 N. Z. L. R. 
405 (1909). “In effect the New Zealand court held . . . that the examination as 
well as the determination of matters of rights before extraordinary tribunals was within 
the mischief provided against by 42 Epw. III, c. 3 (1368), and the Act for the Aboli- 
tion of the Star Chamber, 16 Car. I, c. 10 (1640).” See W. Jethro Brown, “The 
Separation of Powers,” 31 YALE L. J. 24, 27. 

6 Texas Rev. Civ. STAT., supra, art. 501114 f, states that “in case suit is started 
in any court for the determination of [these] rights . . . , the case may, in the discre- 
tion of the court, be transferred to the [board] for determination. . . .” This might 
lead one to reason that, since the power formerly exercised by the court was judicial, 
that now exercised by the board must also be judicial. It must be admitted that the 
character of an administrative organ may not be so impressed upon every power which 
it may conceivably exercise as to affect the power with a nature like its own. But 
whereas the sole purpose of the adjudication before the court was undoubtedly judi- 
cial, the determination before the board differs at least to the extent that it is merely 
incidental to a further and concededly administrative end. Looked upon in their 
entirety, there is a distinct difference between the two proceedings. 

7 Pacific Live Stock Co. ». Lewis, 241 U. S. 440 (1915). See also Bergman v. Kear- 
ney, 241 Fed. 884 (D. Nev., 1917). 

8 In re Willow Creek, 74 Oreg. 592, 144 Pac. 505 (1914), 146 Pac. 475 (1915). 
The court encountered no difficulty in the fact that the board was charged with a duty 
ordinarily performed by a judicial officer, apparently because it was making only such 
findings as it was obliged to make to carry out the purpose for which it was created. 

® It would be interesting to know the result if the court should refuse to approve 
the findings. The question would thus be whether the court was not charged with 
the performance of administrative functions. See Hayburn’s Case, 2 Dall. (U. S.) 
409 (1792); United States »v. Ferreira, 13 How. (U.S.) 40, 49-51 (1851); Yale v. Todd, 
13 How. (U. S.) 52, note (1794). See also note 17, infra. 

10 Board of Water Engineers v. McKnight, 229 S. W. 301 (Tex., 1921). For the 
facts of this case see RECENT CASES, infra, p. 470. 

11 The Constitution of Texas provides (Art. 2, § 1): “The powers of the government 
of the state of Texas shall be divided into three distinct departments, each of which 
shall be confided to a separate body of the magistracy, . . . and no person or collec- 
tion of persons, being of one of these departments, shall exercise any power properly 
attached to either of the others, except in the instances herein expressly permitted.” 
It seems immaterial in the principal case that the separation of powers was here ex- 
press rather than implied, as in constitutions of the federal type, since the action of 
the board was, on the grounds stated infra, clearly not judicial. 
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that the board does make a determination with regard to private rights, 
but this is a determination in the sense not of an adjudication, but rather 
of an ascertainment, which is to form the basis of subsequent regulative 
measures. After it has been reached, pre-existing rights remain as they 
were before, in no wise extinguished. It is true that they are now in 
a position in which they may be lost or curtailed if an action, in the 
form of a trial de novo, is not brought within the prescribed period. But 
in any case, the findings themselves do not destroy them. They operate 
as an assertion by the state as to what the rights are. This assertion 
may be disputed only within a short period of limitations which the 
state has created, actuated by a public policy which demands that 
the administrative end be speedily and efficiently achieved. It is by the 
operation of this limitation of remedy that the rights are cut off.” Mean- 
time they are fully protected by the provision for appropriate proceedings 
de novo in regular courts.¥ 

A more difficult question is raised by a statute which makes the admin- 
istrative action final. The difficulty here is with the doctrine of the 
separation of powers. When the Federal Constitution was framed, 
it was well recognized that the powers of the three great departments 
shade almost imperceptibly into one another and apparently overlap.“ 
The constitution does provide for three separate departments of govern- 
ment, each of which it vests with one of the three kinds of powers, but 
it does not expressly provide anywhere that the three shall be kept en- 
tirely distinct.5 On the other hand, it contains certain express provi- 





2 The statute might be attacked on the ground that the length of this period did 
not afford due process. In the Texas statute, persons who appeared before the board 
were given six months in which to bring an action, and those who did not, three 
years. This seems sufficient. See Bragg v. Weaver, 251 U.S. 57 (1919). 

18 yo Stat. AT L. gg contains provisions very similar to those of the Texas statute. 
Under it, the board itself is required to file an appeal with the district court, but if 
a notice of intention to prosecute the appeal is not filed by an aggrieved party within 
six months, the appeal will be regarded as dismissed. It may thus happen that the 
administrative findings are not put into the form of a judicial decree or judgment, 
and the act, therefore, gives them substantially the same finality as they receive by 
virtue of the Texas statute. 

The act was upheld by the Supreme Court in United States v. Ritchie, 17 How. 
(U. S.) 525 (1854). See also Degge v. Hitchcock, 229 U. S. 162 (1912). 

For a collection of cases under similar statutes, see 2 WIEL, WATER RIGHTS, 3 ed., 
§§ 1192-1194; Lonc, IRRIGATION, c. 12. 

14 See THE FEDERALIST, No. 47; FARRAN, THE FRAMING OF THE CONSTITU- 
TION, 49 et seg. This fact has become increasingly apparent with the expansion of 
the scope of governmental, especially administrative, activities. See Green, “The 
Separation of Powers,” 29 YALE L. J. 369. 

18 In 1908, only six state constitutions approximated the federal type. That of 
Rhode Island, however, merely provided that the powers of government should be 
distributed among three departments. The provision of the New Hampshire Constitu- 
tion is interesting. It reads: “The three essential powers . . . ought to be kept as 
separate from, and as independent of, each other as the nature of a free government 
will admit, or as is consistent with that chain of connection that binds the whole 
fabric of the constitution in one indissoluble bond of union and amity.” (Pt. I, Art. 37.) 
The thirty-seven others expressly provide that the three departments shall be distinct, 
almost always with the added restriction that no person or persons belonging to one 
of the departments may exercise any power properly belonging to one of the other 
departments. See THORPE, FEDERAL AND STATE CONSTITUTIONS, etc. The consti- 
tutions of the three new states, Oklahoma (1907), Arizona (1910), and New Mexico 
(r911) are all of the last type. This type seems to go beyond the doctrine of the sepa- 
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sions to the contrary. Some of these may be explained on the ground 
that they form part of the system of checks and balances,!® but this does 
not explain others, e. g., legislative determination of disputed elections 
of members, trial of members, etc. Futhermore, apart from express 
provisions, there have always been some matters as to which there has 
apparently been an exception. An example directly in point is the final 
administrative determination of assessments, duties, and other matters 
incident to the collection of revenues. The question, therefore, arises 
as to just what the doctrine really means in practice. Throughout its 
history, powers have been defined in terms of the ends to be accomplished 
by their exercise.” Accordingly, in its essence, the doctrine is a doctrine 
of the separation of ends. This perhaps does little more than restate 
the problem, yet it does to a certain extent clarify it; for once it is 
clear that an end is administrative, it follows, under a constitution of 
the federal type at least, that whatever action is incidental to the accom- 
plishment of that end may properly be taken by an administrative 
body even though it be of a type ordinarily regarded as exclusively asso- 
ciated with one of the other departments, provided it is necessary to 
the effective '* accomplishment of the end !* that it be engaged in by the 
first.2° But to go beyond this would be to allow an encroachment upon 
a field expressly granted to another department. Thus the critical 
problem becomes one of the nature of the ends. To solve it, resort must 
be had to analogies existing at the time of the adoption of the Consti- 
tution.” A mere list of the ends delegated to each of the different depart- 





ration of powers both as it was originally stated and as it was incorporated into the 
Federal Constitution. With reference to this type, it would probably be difficult to 
support all the contentions here made in respect to constitutions of the federal type. 
Nevertheless, despite the language, there are apparently some exceptions to the doc- 
trine even under them. See City of Indianapolis v. State, 132 N. E. 165 (Ind., 1921). 

16 For example, the veto power of the President, the power of Congress over im- 
peachment, etc. 

17 The doctrine had its origin in the political philosophies of Aristotle, Locke, and 
Montesquieu. See ARISTOTLE, Poxitics (Jowett’s Translation), Book VI, c. XIV; 
LockE, Two TREATISES ON GOVERNMENT, Book II, c. VIII and XII-XIV; Mon- 
TESQUIEU, L’Esprit DEs Lots, Livre XI, c. VI; 1 THAYER, CASES ON CONSTITUTIONAL 
Law, 1-3; 30-34. Cf. W. J. Brown, supra, 31 YALE L. J. 24 

In the article last cited it is suggested that the nature Be a. power is determined 
by both end and process. The doctrine of the separation of powers itself, however, 
certainly contains no exact conception of process. If there is a requirement as to 
process, it is superadded to the essential part of the doctrine and is applicable only 
after the end has been determined proper to one department or another. 

18 The use of such a word as “effective” while unavoidable in stating a general 
proposition, gives rise nevertheless to a multitude of questions. It is the idea at the 
=e mn controversy over the Ju Toy case. United States v. Ju Toy, 198 U. S. 
253 (1904). 

19 “The effect of the inquiry, and the decision upon it, is determined by the nature 
of the act to which the inquiry and the decision lead up,” per Holmes. J., in Prentis 
v. Atlantic Coast Line, 211 U. S. 210, 227 (1908). See also Hughes, J., in Louisville 
etc. R. R. Co. ». Garrett, 231 U.S. 298. 307 (1913). Cf. Local Government’ Board 
v. Arlidge, [1913] 1 K. B. 463, [1914] 1 K. B. 160, [1915] A. C. 120. See L. Curtis, 
‘* Judicial Review of Commission Rate Regulation,” 34 Harv. L. REv. 862. 

20 Mutual Film Corporation v. Ohio, 236 U. S. 230 (1914); Intermountain Rate 
Cases, 234 U. S. 476 (1913); Field v. Clark, 143 U. S. 649 (1891). 

21 See Pound, “Spurious Interpretation,” 7 Cox. L. REV. 379. 

2% Two things are to be considered, both analogy to what was considered proper 
when the constitution was adopted, and also analogy to what was considered improper. 
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ments is not, however, sufficient. The principles which determined their 
distribution must be sought. The principle most applicable in deter- 
mining whether an end is administrative is that it is so where the public 
interest in the summary disposition of rather technical or extremely com- 
plex matters overrides the individual and social interests in the judicial 
protection of private rights. As administrative machinery becomes 
more efficient, the force of the objection to its determination of such 
rights is weakened. But at no time is a final solution of the problem 
possible. Changes in judicial and political philosophy, influencing the 
weight given to these various interests, must constantly modify the con- 
ception of what are, properly, administrative ends.” 





A DIsTINCTION IN THE RENvor Doctrine. — Broadly stated, the 
doctrine of the renvoi is that, when by its rules of the conflict of laws a 
court must apply the law of some other legal unit, it must apply not 
only the internal law of that unit, but also its rules of the conflict of laws. 
This might result in the application of the internal law either of the 
forum or of a third country. Take the Englishman domiciled in France 
who dies intestate leaving movables in England and Italy. By English 
law distribution is according to the law of the domicile, but if the renvoi 
doctrine is accepted, that law would include the French conflict-of-laws 
rule that English law, as the national law, should govern. And if Italy 
accepted the renvoi doctrine it would be directed from English law to 
French law. What is the proper rule? Juristic speculation has been 
almost infinite.” 

The discussion has hitherto been largely confined to cases like that 





Compare, for example, the case of Plymouth Coal Co., ». Pennsylvania, 232 U. S. 531 
(1913), with the cases of Wong Wing v. United States, 163 U.S. 228 (1895), and Ex 
parte Milligan, 4 Wall. (U. S.) 2 (1866). 

% See Field, J., in Hagar v. Reclamation District No. 108, 111 U. S. zor (1883). 
Cf. Cary v. Curtis, 3 How. (U. S.) 236 (1845); Central of Georgia Ry. Co. v. Wright, 
207 U.S. 127 (1907). 

The recent case of City of Indianapolis v. State, in note 15, supra, also furnishes an 
excellent example of this kind. There the statute provided that, in a contest over 
paying assessments, upon petition of the property owners the court should appoint 
a board of appraisers. The decision of this board was to be final, and its determina- 
tion was to be “entered as a judgment upon the records of the court.” The statute 
was upheld. The court recognized that taxation has been generally held to be a purely 
administrative end, and the determination of the value of property merely an inci- 
dent thereto. 

24 See Pound, “Executive Justice,” 55 Am. L. REG. 137; Pound, “The Revival 
of Personal Government,” Proc. N. H. Bar Assn. (1917) 13; Goodnow, “The 
Growth of Executive Discretion,” 2 Proc. Am. Por. Scr. AssNn., 29; Powell, “Judi- 
cial Review of Administrative Action in Immigration Proceedings,” 22 Harv. L. 
Rev. 360. 


1 Since this is really a sending on, it is called in German, Weiterverweisung, as dis- 
tinguished from the former case of sending back, called Riickverweisung. 

2 For a list of all the writings, see Ernest G. Lorenzen, ‘The Renvoi Doctrine in the 
Conflict of Laws,” 27 YALE L. J. 509, 531 e¢ seg. To those in English may now be 
added, Ernest O. Schreiber, Jr., “The Doctrine of the Renvoi in Anglo-American 
Law,” 31 Harv. L. REv. 523. 





NOTES 455 


given above, where succession to movables within the jurisdiction of the 
forum is in question. In such cases the arguments against acceptance 
of the doctrine seem persuasive, especially under the American theory 
of territorial law. Nothing but New York law can be law in New York.® 
When the New York lawgiver orders succession to New York movables 
according to the law of France, the French lawgiver is not to be allowed 
to say that some other law should govern. Moreover, if the reference 
from the forum to the foreign law includes the conflict-of-laws rule of 
that law, the next reference includes it just as well and so on ad infinitum 
in what has appropriately been described as “international lawn tennis.” 5 
For purposes of decision the break must come somewhere, and the only 
logical place is at the first reference. 

At the same time there is a feeling that certain exceptional cases 
exist where acceptance of the renvoi doctrine would be desirable.® It 
is submitted that “the explanation of” these suggested exceptions 
(generally dealing with marriages .and titles to land) involves a funda- 
mental distinction, hitherto apparently overlooked. This distinction is 
between a case where the law of the forum creates a new right, and one 
where it merely enforces a right created elsewhere. In the former case, 
as shown above, it is for the law of the forum, and it alone, to designate 
the internal law applicable. But the latter is vastly different. “If an 
American court, having according to the territorial theory to apply its 
own law to existing rights, finds that a right has, by its law, arisen under 
another law, it has only to learn the terms of that law and the nature of 
the right which it created.”’ The statement furnishes its own sup- 
port. If the law of the forum provides that a right created by a foreign 
law be enforced, a just adjudication can be made only by deciding as to 
that right as the foreign court would have decided. This means that 
all the law which that court would apply must be applied. All the cases 
in America and England involving the renvoi under such circumstances 
have reached this result.® 

A recent New York case !° adds to the authorities tacitly supporting 
this principle. The facts, slightly simplified, were as follows: A man 





8 See Story, ConFiict or Laws, 6 ed., § 18; BEALE, ConFLict oF Laws, §§ 73, 74. 

4 In re Tallmadge, 109 Misc. 696, 181 N. Y. Supp. 336 (Surr., 1919). 

5 Buzzati, in 18 ANNUAIRE DE L’INSTITUT DE Droit INTERNATIONAL, 146; cited, 
Schreiber, op. cit., at 528. 

6 Lorenzen, op. cit., at 529. See also 31 YALE L. J. 191, 193. 

7 See BEALE, CONFLICT OF LAws, 77. 

8 It has been suggested that this way of looking at the matter begs the question. 
“The argument that the foreign law having jurisdiction under the /ex fori, has created 
rights which must be recognized involves in effect a petitio principii. The very ques- 
tion is whether the /ex fori should recognize alleged rights created not by the terri- 
torial law of the foreign country referred to, but by that of another state which is 
incompetent under the /ex fori.” See Ernest G. Lorenzen, “The Renvoi Theory and 
the Application of Foreign Law,” 10 Cot. L. REv. 190, 205, n. 49. It is sufficient 
answer that the /ex fori does not consider the right as created by this third law to 
which reference is made. If it did, it would itself have turned directly to it. 

® Armitage v. Att’y Gen’l, [1906] P. 135; Guernsey v. Imperial Bank of Canada, 
188 Fed. 300 (8th Circ., 1911); White v. Holly, 80 Conn. 438, 68 Atl. 997 (1908); 
In re Baines (1903) cited in Dicey, Conriict or Laws, 2 ed., 723. 

10 Ball v. Cross, 132 N. E. 106 (N. Y.). For the facts of this case see RECENT Cases, 
infra, p. 468. 
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and his wife were domiciled in A. He left her and secured a divorce 
upon constructive service in B. The wife married a New York citizen, 
who later brought suit against her to annul this marriage. The court 
held that the decision should depend upon the effect which A would 
give to such a divorce," although New York would not recognize a 

divorce so obtained against one of its citizens.* The right here sought 

to be enforced is the status of the second marriage. This right depended 
| upon the law of A. It is obvious that the court could not decide prop- 
at erly as to the right created in another jurisdiction without taking into 

consideration all the law which would there be applied. In addition, 
| this view of the question has the important practical benefit that the 
i woman considered divorced at her domicil will not be considered else- 
where as married, and vice versa. 























TITLE TO PERSONALTY By EsTOPPEL.—A purports to sell a chattel 
to B. It is well settled that — unless exceptional circumstances make 
the transaction the equivalent of a quitclaim — A’s conduct impliedly 
involves an assertion that he has title to the chattel. The assertion 
or warranty has two aspects: (1) a representation of fact; and (2) an 
assumption of liability in case the representation is not true.2 Suppose 
that at that time A is not the owner of the chattel but later acquires 
title thereto. It seems quite clear that as between himself and B he 
cannot be heard to say that the after-acquired title did not promptly 
inure to B’s benefit. A fortiori he is thus estopped if the assertion of 
title is express. So far it is practically immaterial whether by virtue 
of the estoppel “title passes” from A to B or not. The same results are 
predicated in either case. But if innocent third parties have claims to 
the chattel as against A, then it is at once important to know whether 
legal title passed to B in such wise as to protect B against these 
) claims. 

i If the subject matter of the sale be land and the representation or 
warranty be expressed in the deed, the weight of judicial opinion — sub- 
ject to some dissent because of an inconsistency of the rule with the 
























11 Tt should be noted that the principal case does not raise the question of a court 
applying some internal law other than that of the country to whose law its conflict- 
4 of-laws rule directed it, but does raise the question of the renvoi doctrine as broadly 
Ht stated, assuming that the rule as to recognition of a divorce rendered at the domicil 
of only one party is a rule of the conflict of laws. 

22 People v. Baker, 76 N. Y. 78 (1879); Olmsted v. Olmsted, 190 N. Y. 458, 83 N. E. 


569 (1908). 


1 See WituisToN, SALES, §§ 218-220. 

2 These different aspects are illustrated in the rule allowing an action for breach 
of warranty to be either in tort as upon a false representation or in contract as upon 
the undertaking of responsibility. See Farrell ». Manhattan Market, 198 Mass. 271, 
i 274, 84 N. E. 481, 485 (1908). 
ht 8 See WILLISTON, SALES, § 131. Accord: as to sale of a trade secret, Vulcan Co. ». 
The Amer. Can Co., 67 N. J. Eq. 243, 58 Atl. 290 (1904). Perhaps the most accurate 
statement is that A is estopped to deny that he had title at the time of the original 
sale. As A does not hold any title under B he can assert none against him, for such 
an assertion would rest upon facts inconsistent with those which he is bound to admit 
as true. 
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theory of the registry system‘ — is that B will hold free and clear of 
all such claims as did not attach prior to or at the very moment when 
A acquired title. Thus, although if A obtain title from X by fraud, 
X’s right of rescission will prevail even against B,* nevertheless, if A take 
free of all incumbrances and equities, no conveyance which he may there- 
after make, even though to a bona fide purchaser, can affect the now fixed 
rights of B.* The title “shoots” into B at the moment of its acquisition 
by A and is therefore beyond the power of A to subject it to adverse 
rights. The modus operandi of this doctrine, commonly called estoppel 
by deed, has been variously stated as (1) a transfer of title by estoppel 
resting upon the false recital in the deed; or (2) a specific enforcement 
at law of the promise to convey implied in the covenant of warranty; ® 
or (3) “‘a technical effect of a technical representation.” ® On any 
alternative it is an extraordinary rule, altering the title to land in a 
way which must find its support apart from the general principles of 
conveyancing. 

A diversity makes the question as to chattels a different problem and 
paves an easier way to even broader results. Title to land cannot pass 
by mere assent of the parties. Title to most kinds of personal property, 
however, can do so as between vendor and vendee, and when the nec- 
essary change of possession '° has been consummated the efficacy of the 
sale is not confined to disputes in which they alone are interested. In 
the attempted sale of a chattel from A to B, the former for consideration 
assents once for all " to B’s having title thereto. If then, when A acquires 





= "roe v, Chapman, 52 Pa. St. 359 (1866). See RAWLE, COVENANTS FOR TITLE, 
5 259 

5 Eyre v. Burmester, 1o H. L. Cas. 90 (1862). 

6 Ayer »v. Phila., etc. Face Brick Co., 159 Mass. 84, 34 N. E. 177 (1893). See RAWLE, 
op. cit., §§ 248, 252, 259. 

7 See Nelson, J.,in Van Rensselaer v. Kearney, 11 How. (U. S.) 297, 325-326 
(1850); Jessel, M. R., sa General, etc. Co. v. Liberator, etc. ——— = ro Ch. 15, 
22 (1878); Buckley, L. J., in Poulton ». Moore, [rors] 1 K. B. 400, 4 

8 See RAWLE, op. cit., § 250. This explanation of the rule is doubted om the learned 
author. Jd., § 251. 

® Holmes, 3s {7 Ayer v. Phila., etc. Face Brick Co., supra, at 86. 

10 Three classes of cases are to be distinguished. In two of them,— (1) where 
the sale is attacked by a creditor of the vendor, and (2) where there is a claim by 
a subsequent purchaser from the vendor who had remained in possession — the 
question of change of possession is significant, although the jurisdictions vary in 
the accuracy with which the two are distinguished. See WILLISTON, SALEs, § 349 
et seg. But (3) change of possession does not seem necessary to pass title as against 
persons having a prior claim against the vendor. Therefore in cases of personalty 
a result opposite to that reached in Eyre v. Burmester, supra, may be expected even 
without change of possession. Cf. Frazer v. Hilliard, 2 Strob. (S. C.) 309 (1847). 
poy 8 5g where there is change of possession. Rowley v. Bigelow, 12 Pick. (Mass.) 
307 (1832 

11 A’s apparent assent apparently continues. 

But it may be suggested that before acquiring title A may unequivocally notify 
B that his assent is for the future recalled. If so, (z) in a controversy between A 
and B this will avail A nothing, as he is estopped to deny that he had title from the 
outset; (2) ina controversy between B and a subsequent purchaser from A the case 
is more doubtful. If in this Jatter case B has possession, his position is much like 
that of the buyer in a conditional sale after the condition has been performed. The 
transfer of possession may be said to have been accompanied by an indefeasible right 
to acquire title: in the conditional sale, by the performance of the condition — see 
WILLISTON, SALES, § 331; in the case here put, upon the acquisition of title by A. 
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title, B or some one holding under him has possession or obtains it before 
rights of third parties intervene, it is not difficult to say that a title 
passes good against all persons as to whom B is a purchaser for value 
and without notice. This view of the transaction dispenses with the 
question whether the analogy of estoppel by deed is to be taken over 
into this branch of personal property law. But there are a respectable 
number of decisions which reach this result in cases of sales and 
pledges * upon the theory or language of the last mentioned analogy.“ 
And this analysis is not here objectionable provided it be recognized that 
the requirement of change of possession as against subsequent pur- 
chasers and creditors is not to be dispensed with in this way. 

But the analogy of estoppel by deed passing title to after-acquired 
realty is obviously inapplicable to many cases. The alternative explana- 
tion suggested above may be tested by applying it to such a case. If it 
should appear to be a generally workable theory for other cases in which 
heretofore resort has been had to “estoppel in pais,” then the validity 
of its application as presented above is strengthened. Suppose A owns 
jewels but knowingly permits X to hold himself out as owner or as 
authorized to sell them, and B buys in reliance upon the apparent situa- 
tion. Once there has been the requisite change of possession to B or his 
successors in interest, it ought to be clear that A cannot thereafter affect 
the title to them even by an attempted sale to a bona fide purchaser. 



























In other words there may be an irrevocable assent, and this would eliminate the use 
of estoppel in the solution of (1) supra. Then the question remains whether transfer 
it of possession is necessary to have this irrevocable assent. It is submitted that it 
hi should be necessary only to the extent that it is necessary against third persons in 
ri. all cases of sale. 
i 2 Whitehorn Bros. v. Davison, [1911] 1 K. B. 463; The Idaho, 93 U. S. 575 (1876); 
Wi Rowley »v. Bigelow, supra; Frazer v. Hilliard, supra; Gookin v. Graham, 5 Humph. 
yi (Tenn.) 480 (1844). See also Davis v. Tingle, 8 B. Mon. (Ky.) 539, 543 (1848). Cf. 
Coolidge v. Ayers, 76 Vt. 405, 57 Atl. 970 (1904). 
Hi In The Idaho, supra, and Rowley v. Bigelow, supra, goods were delivered to carriers 
i] and thereby appropriated to bills of lading which had been previously issued and 
Hii negotiated. There were therefore no specified goods until the date of delivery and 
to justify the decision on any ground it is necessary to presume the buyer’s assent 
to the appropriation. In Frazer v. Hilliard, supra, however, the goods were speci- 
Mi fied from the beginning of the dealings although they were not owned by the seller 
Wi until after the giving of the delivery order by which he attempted to transfer title. 
vit And in the other cases, which did not involve transfers by documents of title, there 
| was the assent of both parties to the purported sale. 

18 Blundell-Leigh v. Attenborough, [1921] 3 K. B. 235. For the facts of this 
case, see RECENT CASES, infra, p.471. Accord, Goldstein v. Hort, 30 Cal. 372(1866). 

14 In the case of chattels the sale will usually contain the equivalent of both re- 
cital and covenant. Thus most of the decisions would not require a discussion of 
Hi which of three explanations of the doctrine of estoppel by deed is applicable. - 
Wi But the third explanation may well be eliminated on the ground that there is not the 
i historical background in the law of personal property which probably in the law of 
real estate called forth Judge Holmes’ version. And the second theory, while ra- 
tional when applied to pledges or other security transactions, breaks down when ap- 
plied to the ordinary case of a sale of a chattel, a contract for which is not usually 
specifically enforceable. Therefore if the land analogy is to be used it may probably 
be best rested upon the anomalous basis of a transfer of title by estoppel, which 
seems to prevail in England. The English view has also especial weight in that it is 
i in a jurisdiction where the question as to land is not complicated by the registry system. 
| 18 The question is badly confused by the formula that an estoppel binds the person 
Vi primarily estopped and his privies, and the lack of accord as to who are “privies” 
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And yet this is a situation quite different from that of the case first 
put above. Here A has never entered into the relation of sale at all. 
But is there not an ample substitute for his actual assent? '* It is reason- 
ably apparent assent that is significant in contractual relationships.!” 
And is not A’s representation — whether by silence or positive affirma- 
tion — the equivalent from B’s point of view of saying that A assents to 
the transfer by X of any interest which A has in the jewels? If this is 
so, the coincidence of assent of the owner and the change of possession 
effect a change of title precisely as in the first case above, and no adver- 
sion to estoppel is necessary to explain those results. It is admitted 
that this is not the language of the decisions; but it is suggested as a 
justification of them which does not partake of the somewhat nebulous 
nature of doctrines of “estoppel.” 





LABOR ORGANIZATIONS AND THE ANTI-TRustT Laws.—A crucial 
problem of labor-union development was presented in the case of Border- 
land Coal Corporation v. Gasaway.' A West Virginia corporation sought 
an injunction on the ground that a combination to unionize the non- 
union coal mines of West Virginia and so to destroy their competitive 
advantage in the interstate bituminous coal market was in violation of 
the Sherman Act. In the District Court, Judge Anderson enjoined all 
unionization regardless of the methods employed, and enjoined the 
Central Competitive Field operators from collecting union dues under 
the check-off system. The Circuit Court of Appeals held that the in- 
junction was too broad, since it included legitimate activities of the 
United Mine Workers, and that it should be confined to specific illegal 
methods of unionization, such as violent destruction of property, in- 
timidation of employees, or inducing employees to violate “yellow dog” 
contracts.? The injunction against the check-off was also removed. 





within the meaning of the rule. See Ewart, EsToppet, pp. 195 ef. seg. It is said 
cer “Tt is not the office of an estoppel to pass a title. * "See BIGELOW, ESTOPPEL, 
p. 609. But it is significant that Mr. Bigelow, whose thesis seems to be that a 
ns ite purchaser from the estopped owner is not bound by the estoppel, qualifies his 
example of this: “If a person stand by and allow his goods to be sold as the goods of 
another to one who does not take possession.” See BIGELOW, Op. cit., p. 609. Italics 
are taken from Mr. Ewart’s quotation of the passage. See Ewart, EsTopPEL, Pp. 203. 
16 Mr. Ewart distinguishes cases where (1) there is an inference that the owner 
is an actual party to the sale, and (2) there is only a representation. See Ewart, 
ESTOPPEL, pp. 196, 248-249. This tends to answer the question in the negative. 
17 See WILLISTON, SALES, § 5. 


1 Borderland Coal Corporation ». Gasaway, U. S. (Dist. Ct. Ind.), decided Oct. 
31, 1921, and Gasaway v. Borderland Coal Corporation, U. S. Circ. Ct. of Appeals. 
(7th Circ.), decided Dec. 15, 1921. Both opinions may be found in the CuIcaco 
Lecat News for Dec. 22,1921. For the facts of this case see Recent Cases, infra, 


P- 474. ’ 
2 In setting forth the proper scope of the injunction the Circuit Court limits the 
application of the much discussed case of Hitchman Coal Co. ». Mitchell, 245 U. S. 
229 (1917). See 31 Harv. L. REv. 648; 27 YALE L. J. 779. The court construes the 
“yellow dog” contract as requiring the employee merely to quit work if he joins the 
union, and therefore it refuses to enjoin propaganda seeking to have miners employed 
at will sever connection with their employer and openly join the union. 
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The question whether a labor union can violate the Sherman Act by 
peacefully expanding so as to secure nation-wide control of the labor 
supply in an industry largely devoted to interstate commerce has never 
been specifically answered.? If the complete unionization of such in- 
dustries in itself constitutes a violation of the Sherman Act,‘ the injunc- 
tion should have been upheld in its entirety, since the plaintiff can show 
damage through the destruction of the competitive advantage in non- 
union labor conditions. No doubt this powerful organization involves 
a restraint of trade, and would be illegal under a literal construction of 
the Sherman Act.® But it is the accepted view in dealing with combina- 
tions of capital that the words “restraint of trade” must be construed 
in view of the common-law background, and consequently that the 
Sherman Act strikes merely at an undue restriction of competition.® 
The question then becomes one of reasonableness. Its solution demands 
a consideration of all the facts of the particular restraint and a balance 
of the interests involved. A study of the coal industry reveals that the 
competitive advantage of the West Virginia fields rests in factors of 
geology and concentrated financial control in addition to labor condi- 
tions. Unionization would add to labor costs but would not drive the 
operators out of the interstate market. On the other hand, the use of 
this advantage in labor conditions means the exploitation of labor and 
threatens the disruption of the system of conciliation in the Central 
Competitive Field.” This system which brings relief from intermittent 
hostilities and presents an experiment in industrial co-operation, can- 
not function with West Virginia competing outside the field.* Stability 





’ The decisions which have enjoined certain union practices or held labor unions 
liable for damages under the Sherman Act were rendered in cases which included 
recognized illegal activities, such as the use of secondary boycott or violence. Duplex 
Co. v. Deering, 254 U. S. 443 (1921); Loewe v. Lawlor, 208 U. S. 274 (1908); United 
Mine Workers v. Coronado Coal Co., 258 Fed. 829 (8th Circ., 1919); Dowd 2. United 
Mine Workers, 235 Fed. 1 (8th Circ., 1916). However, there is an intimation in the 
case of American Steel Foundries v. Tri-City Trades Council, U. S. Sup. Ct., October 
Term, 1921, No. 2, that the benefit to the International Union is too remote and the 
control of interstate commerce sought too dangerous to make further extension of the 
United Mine Workers by any method legal; but the decision recognizes the right to 
unionize within a local competitive area. 

¢ An initial problem under the Sherman Act is to find a restraint on commerce. 
If the distinction between commerce and manufacture set forth in the case of United 
States v. E. C. Knight Co., 156 U. S. 1 (1895), were accepted at face value to-day it 
would be hard to find a restraint on commerce in the principal case. The United 
Mine Workers have no connection with the coal industry aside from the mining opera- 
tions and the restraint on labor supply is a step back of actual manufacture in the 
productive process. It seems proper to disregard technical distinctions between manu- 
facture and commerce and look at the ultimate result of complete unionization which 
indicates an effective restraint on interstate commerce since West Virginia production 
is almost entirely for interstate trade. United Mine Workers v. Coronado Coal Co., 
258 Fed. 829 (8th Circ., 1919). 

5 26 Stat. ATL., c. 647. 

6 Chicago Board of Trade v. United States, 246 U.S. 231 (1918); Standard Oil Co. v. 
United States, 221 U.S. 1, 60 (1911); United States v. American Tobacco Co., 221 U.S. 
106, 179 (1911). 

7 See SUFFERN, CONCILIATION AND ARBITRATION IN THE COAL INDUSTRY, 107. 

8 West Virginia clearly belongs in the same competitive area as the states in the 
Tio). Central Competitive Field (Western Pennsylvania, Ohio, Indiana, and 

nois). 
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of labor conditions in the coal industry demands that the operators and 
miners arrive at trade agreements on a large scale, and unless Congress 
desires to provide governmental arbitration, it should not be held an 
unreasonable restraint of trade for labor unions to perfect the extensive 
organization requisite for such settlements. Therefore legitimate 
methods of unionization should not be held to violate the Sherman Act 
though the union seeks and attains a preponderant position in the in- 
dustry. 

But the balance shifts when the methods used involve violence, in- 
timidation, and inducing breach of contract, and such tactics were 
properly enjoined under the Sherman Act by the Circuit Court. The 
vital question in the case is whether when a large union engages in unfair 
practises the whole combination may be smashed as in restraint of trade. 
In dealing with preponderant units of capital, the courts have tended to 
grant dissolution where unfair practices were employed and not merely 
to enjoin such practices.’ The social interest in. industrial develop- 
_ ment through large combinations has been outweighed by the interest 
in keeping prices free from the influence of monopoly. But the social 
interest in the existence of labor unions as a means of removing in- 
equality of bargaining power in the competitive struggle introduces 
here a further and decisive consideration. Consequently, the legality 
of the existence of the union, in spite of unfair practices, was recognized 
at common law," and the Sherman Act should not be held to change 
the situation. The Clayton Act * makes this doubly certain by pro- 
viding that the Anti-Trust Laws shall not be construed to forbid the 
existence of labor organizations or to prevent them from lawfully carry- 
ing out their legitimate objects.’ The right to exist must include the 
right to increase its membership. Certainly a legitimate object of a 
labor union is to win recruits, and there is nothing in the Act to deny 
this protection to a national union on account of size or unfair practices. 
It seems paradoxical that the existence of a union cannot be attacked, 
but that when it once approaches a national scope it may not peaceably 





® The cases holding labor unions for damages or granting an injunction under the 
Sherman Act have recognized the right to organize by legitimate methods, though the 
illegal means were punished. Duplex Co. v. Deering, 254 U. S. 443 (1921); Loewe ». 
Lawlor, 208 U. S. 274 (1908); United Mine Workers v. Coronado Coal Co., 258 Fed. 
829 (8th Circ., 1919). There is no authority for enjoining all methods of unionization 
or in effect smashing a union because of country-wide scope or illegal tactics. 

10 Nevertheless in a few cases where combinations of capital were involved the 
courts have enjoined the unfair practices but denied dissolution where the combina- 
tion in other respects fostered the public interest. United States ». Hamburg-American 
Line, 216 Fed. 971 (S. D. N. Y.); United States ». Keystone Watch Case Co., 218 
Fed. 502 (E. D. Pa.). 

11 Snow v. Wheeler, 113 Mass. 179 (1873). See Commons, PrincrPLes oF LABOR 
LEGISLATION, 102. “Upon the question of the legality of trade unions per se, there is 
general agreement among the courts. In only two cases were unions held to be un- 
lawful organizations.” 

Where there are no unfair practices the courts have uniformly upheld the right to 
unionize. Gompers v. Bucks Stove Co., 221 U. S. 418, 439 (1911); Diamond Block 
Coal Co. ». United Mine Workers, 188 Ky. 477, 222 S. W. 1079 (1920). 

2 See 38 U. S. Star. at L., c. 323, § 6. 

18 American Steel Foundries ». Tri-City Trades Council, U. S. Sup. Ct., October 
Term, 1921, No. 2. 
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urge others to join the organization. The Circuit Court recognizes this 
in an opinion vindicating the right of the United Mine Workers to union- 
ize and to win recruits to the union cause by appeals to reason unaccom- 
panied by violence or other illegal methods. 





Pustic Torts. — The division of criminal offenses into felonies and 
misdemeanors is not an adequate classification. Particularly in the 
application of the doctrine of mens rea have courts come to realize this 
fact. Several attempts have been made to establish new categories. 
Thus, actions for breach of police regulations have been termed quasi- 
criminal.! A further striking example is the division of offenses into 
crimes mala per se and mala prohibita.2? Of late years a new classifica- 
tion of criminal offenses has been introduced, namely, public torts * and 
real crimes. 

The term “public torts” refers to injuries to the state which are treated 
as analogous to civil injuries, actionable criminally either at common law 
or by statute. These include three classes of cases: injuries to public prop- 
erty, public nuisances, and police offenses. The well-recognized right of 
the state to sue criminally for injuries to public property rests on the 
historical disability of the state to sue for such wrongs in the civil courts.® 
Criminal action for public nuisances’ falls within the same principle, since 
public nuisances in every case injure a property right of the state. In these 
cases it is necessary to look only at the nature of the act to determine 
whether it is a public tort. In statutory offenses, however, the legisla- 
tive intent must govern. Violations of police regulations are ordinarily 
considered wrongs against the state not serious enough to constitute 
real crimes and are therefore treated as torts infringing the public in- 
terest in health and security.* But if the legislature considers the act 
sufficiently dangerous to the state to require punishment, it is a crime. 
Consequently the question whether a violation of a particular police 
regulation is a public tort or a real crime depends on whether the legisla- 





1 See Wiggins v. Chicago, 68 Ill. 372, 375 (1873). 

2 See 1 Bispop, New Crim. Law, 8 ed., § 295. 

8 See BEALE, Cas. Crim. Law, 3 ed., 81. 

4 See Sherras v. De Rutzen, [1895], 1 Q. B. 918, g21. 

od ce v. Eckert, 2 Browne (Pa.), 249 (1812); Comm. v. King, 13 Met. (Mass.) 
115 (1847). 

a me state, on account of its supposed legal ubiquity, cannot be disseised, and 
therefore cannot maintain the direct action of ejectment or trespass to try title. State 
v. Stark, 3 Brev. (S. C.) ror (1812); State v. Pacific Guano Co., 22 S. C. 50 (1884). 
See also State v. Paxson, 119 Ga. 730, 46 S. E. 872 (1904). 

7 King v. People, 83 N. Y. 587 (1881); Comm. ». Sharpless, 2 S. & R. (Pa.) 91 (1815). 
For other cases of public nuisances see 2 Woop, NUISANCES, 3 ed., 1298. 

8 See Helena v. Kent, 32 Mont. 279, 290, 80 Pac. 258, 261 (1905); Brookville ». 
Gagle, 73 Ind. 117 (1880). At common law such action might be brought in debt or 
assumpsit. See 1 Ditton, Mounic. Corp., 4 ed., § 409. See also Steinert v. Sobey, 14 
App. Div. 505, 44 N. Y. Supp. 146 (1897); C. Beck Co. ». Milwaukee, 139 Wis. 340, 
348, 120 N. W. 293, 295 (1909). But see contra, Pearson v. Wimbish, 124 Ga. 
701, $? S. E. 701 (1905); Stone ». Paducah, 120 Ky. 322, 323, 86 S. W. 531, 534 
(1905). 
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tive body intends the penalty provided to be compensation ® or punish- 
ment. Wherever imprisonment is prescribed or permitted it is clear 
that the latter is the case.!° It thus seems that public torts include all 
wrongs against the state actionable criminally, the penalties for which 
are not intended as punishment. 

This distinction between public torts and real crimes gives rise to 
important consequences: (1) Mens rea is not requisite for public torts; ™ 
the penalty to the individual is so slight that, bearing in mind the direct- 
ness of the injury to the state, justice requires that the defendant be 
held for his anti-social act regardless of intent. But mens rea is a neces- 
sary element for all real crimes. It is therefore necessary only to deter- 
mine whether the offense be a public tort to settle this vexing problem 
of the necessity for mens rea.* This distinction is borne out by the 
cases, not only as regards injuries to public property and nuisances, but 
also as regards police offenses.“ Consistent with this principle is a recent 
case | holding mistake of fact negating mens rea a defense in an action 
for violation of a liquor statute prescribing fine and imprisonment as 
punishment. The case is clearly right, since the act is made a crime, 
not a public tort. (2) Where the defendant while engaged in the com- 
mission of one crime commits another without intent to do the latter 
act, the criminal intent is carried over from the first act so as to con- 
stitute mens rea for the second.'® But intent to commit a tort is not 
mens rea. Hence where the first offense is a public tort and the second 





® So at common law public torts are penalized by fine only to provide redress to the 
state. See 2 Woop, NUISANCES, 3 ed., 1305. The defendant may be imprisoned until 
he pays the fine, but this does not change the character of the offense. The imprison- 
ment may be likened to equity’s power of enforcement. It is meant, not as punish- 
ment, but to induce payment. 

10 See rs Harv. L. REV. 660. It may be suggested that the same act can be a public 
tort in one state and a crime in another, because the one state inflicts only a fine, 
while the other commands imprisonment. There is in fact nothing inconsistent in 
this. One legislature deems the act serious enough to be a crime; the other does not. 
This testing by the penalty is no innovation. It is well settled that whether an offense 
is a felony or a misdemeanor is determined by the extent of the punishment. People 
v. Sacramento Butchers’ Prot. Ass’n, 12 Cal. App. 471, 107 Pac. 712 (1910). 

1 Comm. v. Boynton, 2 Allen (Mass.) 160 (1861); Comm. v. Farren, 9 Allen (Mass.) 
489 (1864); Comm. v. Weiss, 139 Pa. St. 247 (1891); People v. Kibler, 106 N. Y. 321, 
12 N. E. 795 (1887). But see contra, Teague v. State, 25 Tex. App. 5 77 (1888); Mul- 
reed v. State, 107 Ind. 62 (1886). 

12 “There is nothing that need shock any mind in the payment of a small pecuniary 
penalty by a person who has unwittingly done something detrimental to the public 
interest. To subject him to . . . the loss of civil rights, to imprisonment with hard 
labor, or even to penal servitude, is a very different matter.” Wills, J., in Reg. »v. 
Tolson, 23 Q. B. D. 168 (1889). 

13 See John Wilder May, “Mens Rea,” 12 Am. L. Rev. 469. The learned author 
deplores the fact that contrary decisions were handed down on what he took to be the 
same set of facts. See Comm. ». Emmons, 98 Mass. 6 (1867); Stern v. State, 53 Ga. 
App. 229 (1874). But while the act is almost identical in both cases (allowing a minor 
to enter a pool-room), the former case provided a penalty only; in the latter imprison- 
ment was the punishment. The act was therefore a public tort in Massachusetts, a 
crime in Georgia. The cases are quite consistent. 

14 Reg. v. Stephens, L. R. 1Q. B. 702 (1866). See also note 11, supra. 

15 Coury v. State, 200 Pac. 871 (Okla. 1921). For the facts of this case see RECENT 
CasEs, infra, p. 471. Accord, State v. Brown, 188 Mo. App. 248, 175 S. W. 131 (1915); 
State v. Cox, 91 Ore. 518, 179 Pac. 575 (1919). 

16 Comm. v. Mink, 123 Mass. 422 (1877). 
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a crime, there being no mens rea originally, the defendant cannot be 
held criminally for the second act which he did not intend.” (3) It is 
constitutional to have no trial »y jury in the case of a public tort.!* 
(4) The plea of double jeopardy ‘is not open to one convicted of a public 
tort, when accused of a crime on the same facts.'® This case usually 
arises where an ordinance prescribes a penalty, and a statute inflicts 
imprisonment, for the same offense. Finally, it may be suggested that 
the ordinary requirement that the prosecution prove its case beyond a 
reasonable doubt does not extend to public torts.” 





Wuxo Pays FoR THE WIFE’s DEFENSE IN A Divorce ACTION? — 
Now that women sit in legislatures and upon juries, we may well wonder 
to find still blooming a doctrine which flowered when the married woman 
was at law the equal of the infant and the idiot. An English woman 
recently sued for divorce on the grounds of adultery, obtained the “usual 
interlocutory order” for costs.! This order required the husband to 
furnish suit-money? for her defense.* In England it has always been 
the established rule‘ that the solicitor who in good faith ® and for prob- 


17 State v. Horton, 139 N. C. 588 (1905). Where the defendant violates a police 
ordinance regulating speed, and thereby injures another, he is not guilty of assault 
and battery. Comm. v. Adams, 114 Mass. 323 (1873). On the other hand, if the legis- 
lature makes the act a crime by prescribing imprisonment, the defendant may be 
held for manslaughter. People v. Harris, 182 N. W. 673 (Mich., 1921). This principle 
has been lost sight of in a few cases, where the defendant has been held guilty of man- 
slaughter, although the statute in question provided merely a money penalty. See 
State v. Gash, 177 N. C. 595, 99 S. E. 337 (1919); Bell v. State, 7 Ohio App. 185 (1918); 
State v. Rountree, 106 S. E. 669 (N. C., 1921). See also State v. Collingsworth, 82 
Ohio St. 154, 92 N. E. 22 (1910). 

18 Williams v. Augusta, 4 Ga. 509 (1848), approved Floyd v. Commissioners, 14 Ga. 
354 (1853); Sutton v. McConnell, 46 Wis. 269, 280, 50 N. W. 414, 416 (1879). See 
also 1 Ditton, Munic. Corp., 4 ed., § 433. But see contra, Creston v. Nye, 74 Iowa, 
369 (1888). In Byers ». Comm., 42 Pa. St. 89 (1862) the court held no jury trial 
necessary although imprisonment was the punishment. This is clearly wrong. 

19 Leitchfield Merc. Co. v. Comm., 143 Ky. 162, 136 S. W. 639 (1911). But see 
contra, State ». Cowan, 29 Mo. 330 (1860), where the lightness of the imprisonment 
(five days) undoubtedly influenced the court. The court carried too far the principle 
here advocated in State v. Clifford, 45 La. Ann. 980 (1893), where imprisonment was 
provided. See also Jenkins v. State, 14 Ga. App. 276, 80 S. E. 688 (1914), commented 
on in 27 Harv. L. REv. 681. 

20 Peterson v. State, 79 Neb. 132, 112 N. W. 306 (1907). 

1 Franklin v. Franklin, [1921] P. 407. For the facts of this case, see RECENT CASES, 
infra, Pp. 470. 

2 In England “suit-money” is known as “costs.” See 2 Bishop, MARRIAGE, 
Divorce, AND SEPARATION, § 973. Such “costs” are allowed pendente lite, and must 
be distinguished from ordinary costs, which, though in the discretion of the court 
since THe Matrimoniat Causes Act of 1857 (20 & 21 Vicr., c. 85, § 51), usually 
follow the event, apparently by analogy to rule 1, order LXV, RuLEs SupREME CourT 
OF JUDICATURE (1883). See RAYDEN, DIVORCE, 193. 

3 Such orders are made under the authority of Divorce Rules made in accordance 
with the provisions of the JuDICATURE Act (38 & 39 Vict., c. 77, § 18). See Divorce 
Rutes 158 and 159 (26 Dec., 1865), and 201 (14 July, 1875) collected in RAYDEN, 


DIVORCE, 301 et. seq. 
4 See SHELFORD, MARRIAGE AND DIVORCE, 533; 2 Bishop, MARRIAGE, Divorce, 


AND SEPARATION, § 973. , 
5 The husband need not pay where the defense is fictitious. Clark v. Clark, 4 Sw. 


& Tr. 111 (1865). Or unreasonable. Kershaw v. Kershaw, 23 T. L. R. 296 (1907). 
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able cause ® defends or prosecutes a divorfe suit for the wife may recover 

at law from the husband a reasonable compensation, whether success- 
ful or not.? In some obvious cases — such as a frivolous defense — the 
husband is excused;* but normally, as long as the marital tie — how- 
ever strained — still binds,? he must-pay. To insure such payment, 
courts have been willing to enjoin husbands from receiving legacies 
till they complied with their orders.’ 

In America the authorities are in every form of conflict, resulting 
in nothing which can be called an American doctrine." Some few states 
appear to follow England; ” the others hesitate * or refuse.* It would 
serve no purpose to trace the tortuous ramifications of individual state 
doctrines; these involve statutes,’ wholly or partially covering the 
question, and susceptible to changing interpretation. After all, when 
the historical background of the two countries is remembered, there is 
little wonder that the fixed English doctrine never became established 
in America. The frontier life of our seventeenth and eighteenth century 
infused an actual independence into our women quite alien to the im- 
memorial inhibitions of the common law feme covert. It might have been 
expected, too, that the doctrine should survive in England. English 
law symbolizes slow, imperceptible change; our reactions are swifter. 

It is generally said that the reason for the English doctrine is common 
fairness. Since the husband at marriage took all the wife’s property, 
it was only justice that he put her upon an equal footing with himself 





6 Brown v. Ackroyd, 5 E. & B. 819 (1856); Ottaway v. Hamilton, 3 C. P. D. 393 
(1878); Rice v. Shepherd, 12 C. B. (N. Ss.) 332 (1882). 

__ 7 Robertson v. Robertson, 6 P. D. 119 (1881); Chaldecott ». Chaldecott, 29 L. T. R. 
(N. S.) 699 (1874). This ability to sue does not extend to the advocate, however. 
Kennedy v. Brown, 13 C. B. (N. Ss.) 677 (1863). 

8 Milne v. Milne, 2 P. & D. 202 (1871) (wife has separate estate); Harding ». Hard- 
ing, 2 Sw. & Tr. 549 (1862) (wife exhibits laches). See Flower v. Flower, 3 P. & D. 
132, 133 (1873) (wife’s suit frivolous or vexatious). The determination of whether 
a defense is frivolous is not always easy. The interest of a third party, the wife’s 
attorney, is involved. Often, while the wife is conscious of her guilt, her attorney 
proceeds in honest belief of her innocence. Franklin v. Franklin, note 1, supra. The 
test must be the bona fides of the attorney. He is cognizant of the law and the value 
of the evidence available, and he is requisite to the proper conduct of the wife’s case. 
See Flower v. Flower, supra; Franklin v. Franklin, supra, at 415. 

® Wife who has already obtained separation order. Sheppard v. Sheppard, [1905] 
P. 185. Wife found guilty on first trial. Nicholson v. Nicholson, 33 L. J. (P. M. 
& A.) 114 (1864). 

10 Gillett v. Gillett, 14 P. D. 158 (1889); Bullus ». Bullus, 26 T. L. R. 330 (1910). 

11 See 2 BisHOP, MARRIAGE, DIVORCE, AND SEPARATION, § 974. 

2 McCurley v. Stockbridge, 62 Md. 422 (1884); Gossett v. Patten, 23 Kan. 340 
(1880); Bord v. Stubbs, 22 Tex. Civ. App. 242, 54 S. W. 633 (1899); Hays ». Ledman, 
28 Misc. 575, 59 N. Y. Supp. 687 (1899). 

18 Compare Clarke v. Burke, 65 Wis. 359, 27 N. W. 22 (1886), with Sumner ». Sum- 
ner, 54 Wis. 642, 12 N. W. 21 (1882). See Warner v. Heiden, 28 Wis. 517 (1872). 
Compare Gordon and Belsheim v. Brackey, 143 Iowa, 102, 120 N. W. 83 (1909), with 
Stockman v. Whitmore, 140 Iowa, 378, 118 N. W. 403 (1908). See Clyde v. Peavy, 
74 Iowa 47, 36 N. W. 883 (1888). 

14 Shelton v. Pendleton, 18 Conn. 417 (1847); Dow »v. Eyster, 79 Ill. 254 (1875); 
Coffin ». Dunham, 8 Cush. (Mass.) 404 (1851); Wolcott v. Patterson, 100 Mich. 227, 
58 N. W. 1006 (1894); Wing v. Hurlburt, 15 Vt. 607 (1843). 

18 See 1920 N. Y. Crv. Cong, § 1769; 1919 Wis. Star., § 2361; 1915 Ca. Crv. Cong, 
§ 137; 1911 ANN. Cope Mb., Art. XLV, § 21; 1916 Me. REv. Star., c. 65, § 6, etc. 
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in court.'® Legal suit-money was a practical equity. This fundamental 
idea courts have variously phrased.’ The wife has been denominated 
an “agent of necessity” to bind her husband; '* the suit-money has been 
called a ‘‘necessary.”'* Such phraseology has misled American courts; ?° 
and, blinded by words, they have failed really to conceive the problem. 
Yet the answer to it seems self-evident when stated. The husband owes 
the wife a duty of support, and this duty, which exists till death, mortal 
or legal, parts them, perforce involves furnishing the sinews for legal 
defense. 

That this is the true basis of the doctrine is made abundantly clear 
in view of the effect of modern married women legislation.” This has 
made woman, generally speaking, man’s legal equal. She can contract, 
hold and convey all classes of property, sue and be sued in her own name. 
But she is not man’s actual equal, because there is no mutual duty of 
support. As regards that duty, in the nature of things, the child- 
bearer can never be on an equality with the wage-earner. Unless we are 
to say that the state shall pay the expense of defending the penniless 
married woman * — and this step, because of practical difficulties, 
few are ready to take — it must be that the English doctrine remains 
sound and just. The duty to support involves the duty to see the mar- 
riage relation through to the very end, however bitter. 

























RECENT CASES 


APPEAL AND ERROR — ACTIONS AGAINST DEFENDANTS IN THE ALTERNA- 
TIVE — DISMISSAL OF ACTION AGAINST ONE ALTERNATE DEFENDANT. — The 
plaintiff, injured in a collision of two cars, sued the proprietors of both cars 
jointly and in the alternative. He produced evidence of negligence of one 
defendant, but no evidence, except the fact of the collision, of the second de- 
fendant’s negligence. At the close of the plaintiff’s evidence the second de- 
fendant moved for judgment, and the motion was granted. The remaining 
















16 See 2 Bishop, MARRIAGE, DIVORCE, AND SEPARATION, § 976; D’Aguilar ». D’Agui- 
lar, 1 Hag. Ec. 773, 787 {r704). For another practical reason see ScHouLER, Do- 
MESTIC RELATIONS, 5 ed., § 61. 

17 See SCHOULER, Domestic RELATIONS, 5 ed., § 70. 

18 See CENTURY OF LAW REFORM, 368-360. 

19 Conant v. Burnham, 133 Mass. 503 (1882); McCurley v. Stockbridge, 62 Md. 
422. See Speer, Law or Maritat Ricuts 1n Texas, 2 ed., § 560; Wilson ». Ford, 
3 Exch. 63, 67 (1868), per Channell, B. 

20 There can be no agency to terminate the agency relation. Shelton v. Pendleton, 
18 Conn. 417 (1847). The suit-money is not a necessary. Warner v. Heiden, 28 Wis. 
517 (rere Dow ». Eyster, 79 Ill. 254 (1875); Yeiser v. Lowe, 50 Neb. 310, 69 N. W. 
847 (1897). 

SD pte example of this legislation is the MARRIED WoMEN’s Property ACrt, 
1882 (45 & 46 Vict., c. 75). For a clear exposition of “the revolution” effected by 
such legislation in the law, see CENTURY OF LAw REFORM, 354-378. 

2 Except possibly in Iowa! Barnes v. Barnes, 59 Iowa, 456 (1882). 

% This is the procedure in Illinois. See 1917 ILL. Star., c. 40, § 14. 

% The free counsel assigned to the destitute in criminal cases has not proved in 
practice a success, because of the inferior class of attorneys available. Suggestions 
have been made that the proper solution is for the state to bear the expense of all 
litigation. See 1o Harv. L. Rev. 242; “ Lawyers’ Bills—Who Should Pay Them?” 


12 Law. Q. REv. 368. 
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defendant then introduced evidence proving that the second defendant was, 
and that he was not, negligent. A rule of court allows defendants to be sued 
in the alternative. (Country Court Rutes, Order III, rule 5.) Held, that a 
new trial be granted. Hummerstone v. Leary, [1921] 2 K. B. 664. 

The common-law rule that only parties who have a unity of interest may 
be joined as defendants still exists in the majority of American jurisdictions. 
See Casey Pure Milk Co. v. Booth Fisheries Co., 124 Minn. 117, 144 N. W. 
450; Brown v. Ill. Central R. R., 100 Ky. 525, 38 S. W. 862. In such jurisdic- 
tions, if the plaintiff, suing several defendants jointly, fails to make out a 
prima facie case against one, the action against such defendant may properly 
be dismissed at the conclusion of the plaintiff’s evidence. Potomac Elec. Power 
Co. v. Hemler, 47 App. D. C. 34. A few states, however, have adopted the 
English practice of allowing defendants to be sued in the alternative. 1919 
Wisc. Star., § 2603; 1912 N. J. Practice Act, § 6, N. J. Comp. Stat., First 
Supp., p. 1204, § 95; 1909 R. I. Gen. Laws, c. 283, § 20; 1920 N. Y. Civin 
Practice Act, § 211; Conn. RULES OF PRACTICE, c. 1, § 3, 58 Conn. 561, 20 
Atl. v. Where such practice prevails, the plaintiff makes out a prima facie 
case against all defendants joined in the alternative by evidence that one 
of them is liable, without specifying which one. See OpGERS, PLEADING AND 
PRACTICE, 8 ed., 30. It should make no difference that the plaintiff goes fur- 
ther, as in the principal case, and gives evidence tending to prove which one 
of the defendants is liable. In allowing the defendants to be sued in the 
alternative, it is recognized that their interests may be adverse. See Bennets 
& Co. v. McIlwraith & Co., [1896] 2 Q. B. 464; Crouse v. Perth Amboy Publ. 
Co., 85 N. J. L. 476, 89 Atl. 1003. It follows that the case against any one 
defendant is not completed until all the evidence, not only of the plaintiff but 
also of the other defendants, is produced. See 46 L. J. 746. 


CARRIERS — PERSONAL INJURIES TO PASSENGERS — LIABILITY FOR CRIM- 
INAL ACTS OF THIRD PERSONS — PROXIMATE CAusE. — The plaintiff, a girl 
of eighteen, was carried seven-tenths of a mile past her station by the defendant 
railroad, shortly before twilight. She got off the train in the open country, 
and it was necessary, in walking to her station, to pass a notorious “hoboes’ 
hollow.” On her way she was twice raped. In an action for personal injuries, 
she recovered a verdict and judgment. Held, that the judgment be reversed 
and the cause remanded, to determine whether the plaintiff left the train 
voluntarily; if she did not, judgment to be entered for the plaintiff. Hines v. 
Garrett, 108 S. E. 690 ( Va.). 

The defendant carrier owed the plaintiff a duty to use reasonable care to 
prevent injury growing out of their relationship. Pugh v. Washington Ry. & 
Electric Co., 113 Atl. 732 (Md.); McKellar v. Yellow Cab Co., 181 N. W. 348 
(Minn.). It may be argued that the defendant, having carried the plaintiff 
beyond her station, owed her a duty not to let her get off without warning her 
of the danger of the place, even if she got off voluntarily. If the defendant 
put her off, its action may well be held a violation of its duty to discharge 
passengers only at reasonably safe places. Gott v. Kansas City Rys. Co., 222 
S. W. 827 (Mo.); Louisville & N. R. R. Co. v. Roney, 127 S. W. 158 (Ky.); 
Terre Haute & Ind. R. R. Co. v. Buck. 96 Ind. 346. Assuming a violation of 
duty, the court considered proximate causation established. Such a crim- 
inal assault as occurred was risked by the situation created by the defendant. 
The conclusion on causation is sound in principle, though inconsistent with 
authority. See Joseph H. Beale, “The Proximate Consequences of an Act,” 
33 Harv. L. REV. 633, 657. See 32 Harv. L. REv. 293. Cf. Carter v. Atlantic 
Coast Line R. R. Co., 109 S. C. 119, 95 S. E. 357; Andrews v. Kinsel, 114 Ga. 
390, 40 S. E. 300; Sira v. Wabash R. R. Co., 115 Mo. 127, 21 S. W. 905. In 
case the proposed view of causation be rejected, it may still be argued, as the 
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court suggests, that the plaintiff did not cease to be a passenger if she was put 
off the train improperly; and that she therefore still had a right to protection 
by the defendant against foreseeable assault. Cf. Williams v. East St. Louis & 
S. Ry. Co., 232 S. W. 759 (Mo. App.); Missouri K. & T. Ry. of Texas v. Silber, 
209 S. W. 188 (Tex. App.). This theory, however, is open to criticism in that 
its basis is an artificial conception of status. 


ConFiict or Laws— Doctrine oF Renvol — APPLICATION TO SISTER 
STATE MARRIAGES. — The defendant was domiciled with her husband in 
Texas. He left her and secured a divorce in Nevada upon constructive service. 
Meanwhile the defendant had become domiciled in Missouri. The plaintiff, 
a New York citizen, married the defendant in Washington, D. C., and now 
sues to annul the marriage. Held, that the case be remanded to ascertain what 
effect Missouri would give to the Nevada divorce. Ball v. Cross, 132 N. E. 
106 (N. Y.). 

For a discussion of the principles involved, see NOTES, supra, p. 454. 


ConFiict oF LAwWS— RECOGNITION OF FOREIGN JUDGMENTS — JUDG- 
MENT RENDERED ON CAUSE OF ACTION NOT ENFORCEABLE IN THE FORUM. — 
The claimant secured in Malta a judgment ordering the plaintiffi’s testator 
to pay for the support of their illegitimate child, according to the provisions 
of Maltese law. The claimant now appears in the English administration pro- 
ceedings as a judgment creditor. Held, that the claim be disallowed. In re 
Macariney, [1921] 1 Ch. 522. 

A right of action given by foreign law will generally not be enforced if it is 
not essentially compensatory. Adams v. Fitchburg R. R. Co., 67 Vt. 76, 30 Atl. 
687. See Minor, Conruict or Laws, § 10; 26 Harv. L. Rev.172. Cf. Hunt- . 
ington v. Altrill, 146 U. S. 657, 666-668; Huntington v. Altrill, [1893] A. C. 
150, 156-158; 32 Harv. L. Rev. 172. This is true even when judgment has 
been obtained in the foreign country. Arkansas v. Bowen, 3 App. D. C. 537. 
See Wisconsin v. Pelican Ins. Co., 127 U.S. 265, 289-291. Contra (under full 
faith and credit clause of the United States Constitution), Healy v. Root, 11 
Pick. (Mass.) 389; Schuler v. Schuler, 209 Ill. 522, 71 N. E. 16; State ex rel. 
Stone v. Helmer, 21 Iowa, 370. An obligation to support an illegitimate child 
is within this rule. Graham v. Monsergh, 22 Vt. 543. See State ex rel. Stone 
v. Helmer, supra, at 371; 1 WHARTON, ConF.ict oF Laws, 3 ed., § 4. See also 
De Brimont v. Penniman, 10 Blatchf. (U. S.) 436 (S. D. N. Y.). The prin- 
cipal case therefore seems clearly sound. Some hesitation was, however, 
occasioned by the doubts of an eminent textwriter: “An action (semble) cannot 
be maintained on a valid judgment if the cause of action in respect of which 
the judgment was obtained was of such a character that it would not have 
supported an action in England (?).” Dicey, Conriict or Laws, 2 ed., 
414. This doubt is, it is submitted, due to the fact that the statement really 
covers two entirely dissimilar cases: (1) where the court where the judgment 
is sued upon considers that the court which rendered the judgment made an 
error of law or fact in holding that there was a cause of action; (2) where the 
judgment was rendered upon a cause of action admittedly valid, but one which 
the court where the judgment is sued upon would not enforce because of policy, 
e. g. one not essentially compensatory. As meaning the former, the statement 
plainly conflicts with the well-settled rule that a mistake does not impair the 
binding force of a judgment. Fisher, Brown & Co. v. Fielding, 67 Conn. 91, 
34 Atl. 714; Godard v. Gray, L. R. 6 Q. B. 139. See Dicey, CONFLICT OF 
Laws, 2 ed., 407. As meaning the latter, the statement is irrecusable; the 
same policy which refuses to enforce the original cause of action would refuse 
to enforce a judgment rendered upon it. The principal case falls within this 
second meaning. See, accord, De Brimont v. Penniman, supra. 








RECENT CASES 469 


CONSTITUTIONAL LAw—Ctass LEGISLATION—STATE Pott TAx ON 
AtiENns. — In 1920, California adopted a constitutional amendment, imposing 
an annual poll tax of ten dollars upon all adult male aliens. (CAL. Const., 
art. 13, § 12.) A statute requires registration for this tax. (Cat. Pox. Cope, 
§§ 3839-3856.) Upon failing to comply with the statute, a citizen of Mexico 
was arrested; and he now applies for a writ of habeas corpus on the ground that 
the amendment and the statute deny him the equal protection of the laws, in 
violation of the Fourteenth Amendment. Held, that the tax is unconstitutional. 
Ex parte Kotta, 200 Pac. 957 (Cal.). 

It is settled that aliens may claim equal protection of the laws under the 
Fourteenth Amendment. Yick Wo v. Hopkins, 118 U. S. 356. This amend- 
ment applies to state taxation. Southern Railway Co. v. Greene, 216 U. S. 400. 
See 1 WiLLoucHBy, CoNSTITUTION, § 270. A state, however, may classify 
its population for purposes of legislation provided no arbitrary or unreasonable 
distinction is adopted. Giozza v. Tiernan, 148 U. S. 657. See CooLry, Con- 
STITUTIONAL LIMITATIONS, 7 ed., 15, note (a). Moreover, the courts should 
respect the legislative view of what is reasonable in classification, unless no 
fair basis could possibly exist. Missouri, Kansas & Texas R. R. Co. v. May, 
194 U. S. 267. Grounds of public safety and welfare at once suggest them- 
selves to justify the exclusion of aliens from certain occupations such as liquor 
selling, and from holding public office. Trageser v. Gray, 73 Md. 250, 20 Atl. 
905; State ex rel. Off v. Smith, 14 Wis. 497. And citizens are properly given 
preference as regards the wealth and resources of the state. People v. Crane, 
214 N. Y. 154, 108 N. E. 427. But statutes debarring aliens, as such, from 
ordinary pursuits or from equal opportunity for private employment have 
been held indefensibly discriminatory. Templar v. State Board of Examiners, 
ai Mich. 254, 90 N. W. 1058; Truax v. Raich, 239 U. S. 33. A fortiori no 

uliarity attaches to aliens as a class, which could justify a state in making 
ie the sole objects of a poll tax. Juniata Limestone Co. v. Fagley, 187 Pa. 
St. 143, 40 Atl. 977. The court might also have held the tax invalid in the 
principal case because of its tendency to interfere with the control of immigra- 
tion, vested in the Federal government. Lin Sing v. Washburn, 20 Cal. 534. 


CONSTITUTIONAL LAw — DvE Process or LAw — STATUTE EMPOWERING 
Soticitor To Catt SpeciaL Term or Court.—A South Carolina statute 
requires the Governor, on application of any circuit solicitor stating that the 
public interest demands a special term of court, to appoint a judge to hold it. 
The judge is selected with the advice of the Chief Justice of the South Carolina 
Supreme Court. (1912, 1 S. C. CopE or Laws, § 3841.) The defendant was 
convicted of rape at a special term calied under the provisions of the statute. 
No other causes were tried at the term. The defendant appeals, contending 
that the statute violates the Fourteenth Amendment. Held, that the statute 
is unconstitutional. State v. Gossett, 108 S. E. 290 (S. C.). 

Statutes empowering judges, when necessity demands it, to call special 
terms of criminal court are constitutional. State v. Alfred, 87 Vt. 157, 88 Atl. 
534. See Graham v. Comm., 164 Ky. 317, 175 S. W. 981. The statute involved 
here gives this power to the prosecuting officer; it is an expression of the leg- 
islature’s determination that an expedient and effective scheme of procedure 
requires that the discretion of initiating proceedings be placed in his hands. 
It cannot be said that the legislative judgment has no foundation in reason. 
That being so, the statute is not unconstitutional because the court thinks 
the discretion might better have been given to some other officer. The special 
term of court will administer the law as impartially as any. The only effect 
of the statute is to provide a speedy trial, for which there is much to be said 
as a means of reducing lawlessness. Due process of law does not require delay; 
the policy of the law is to the contrary. See Graham v. Comm., 164 Ky. 317, 
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328, 175 S. W. 981, 986. Though sometimes public opinion will be against the 
accused, it seems that he is sufficiently safeguarded by his right to apply for 
a change of venue when a fair trial cannot be had. 


CONSTITUTIONAL LAW — EvIDENCE — OBJECTION AT TRIAL TO EVIDENCE 
OBTAINED BY UNLAWFUL SEARCH AND SEIZURE— DELAY IN OBJECTING.— On 
trial under an indictment for illicit distilling, all the evidence offered by the 
government was the testimony of three prohibition agents who went to the 
defendant’s residence in his absence, and seized without a warrant what they 
believed to be parts of a still. They destroyed all the paraphernalia before 
trial. The defendant made no objection to the testimony when it was given, 
defending on the merits. Finally, after the general charge to the jury, he re- 
quested that an acquittal be directed, on the ground that the only evidence 
against him was obtained by unlawful search and seizure. Held, that it was 
error to refuse the request. Holmes v. United States, 275 Fed. 49 (4th Circ.). 

It is a general rule that competent evidence will be received in a criminal 
case without inquiring how it was procured. See Comm. v. Dana, 2 Met. 
(Mass.) 329, 337; State v. Flynn, 36 N. H. 64, 68. Formerly this principle 
was applied by the Federal courts to evidence obtained by unlawful search 
and seizure. Adams v. New York, 192 U.S. 585; Youngblood v. United States, 
266 Fed. 795 (8th Circ.). But the rule was practically abrogated when the 
Supreme Court decided that an inquiry must be made when the constitu- 
tional question is raised, if it seems probable that there has been an uncon- 
stitutional seizure. Gouled v. United States, 255 U. S. 298; Amos v. United 
States, 255 U. S. 313. In these cases, it is to be noted, objection to the testi- 
mony was promptly made. It has been held by some courts that failure to 
object at the time evidence is offered, or to move promptly that it be stricken 
out, waives the objection. Comm. v. Valsalka, 181 Pa. St. 17, 37 Atl. 405; 
State v. Yourex, 30 Wash. 611, 71 Pac. 203. But other courts have been more 
lenient, viewing the requisite of timely objection simply as a “‘rule of practice.” 
Morton v. State, 43 Tex. Cr. Rep. 533, 67 S. W. 115. See also Reg. v. Gibson, 
18 Q. B. D. 537. In the principal case, in view of the attitude of the Supreme 
Court, the leniency extended to the defendant was not unwarrantable. No 
unfairness resulted to the government by eliminating the testimony at the 
last minute, for it had no other evidence. That the evidence in this case was 
testimony and not the seized property itself, does not prevent the defendant 
from raising the constitutional objection. See Silverthorne Lumber Co. v. 
United States, 251 U.S. 385, 392. 


CONSTITUTIONAL LAW—SEPARATION OF POWERS — ADMINISTRATIVE 
DETERMINATION OF PRIVATE RicHts. —A Texas statute confers upon the 
State Board of Water Engineers the duty, among others, of investigating and 
determining private water rights as a step in the process of creating effective 
regulation and control over the taking of water from streams and other sources 
for irrigation purposes. (1920 TEx. REv. Civ. Stat., title 73, c. 1, arts. 501114 
f. et seq.) Proceedings before the board may be instituted by an individual 
claimant or “in case suit is started in any court for the determination of 
rights to the use of water, the case may, in the discretion of the court, be trans- 
ferred to the [board] for determination, as in this Act provided.” Once 
set in motion, the board is required to ascertain all rights in the particular 
source to which its attention has been directed and, thereafter, to take proper 
means to supervise in detail the exercise of those rights. Determinations of 
the board are open to review de novo in appropriate proceedings before the 
local courts, provided an appeal is taken within sixty days, if the appellant 
appeared before the board, or three years, if he did not there appear. A pro- 
ceeding before the board having been petitioned by one claimant, an injunction 
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was sought by another to prevent the board from acting, on the ground that 
the statute vested the board with judicial powers and was, therefore, uncon- 
stitutional. Held, that the injunction be granted. Board of Water Engineers 
v. McKnight, 229 S. W. 301 (Tex.). 

For a discussion of the principles involved, see NOTES, supra, p. 450. 


CONTRACTS — CONSTRUCTION OF CONTRACTS— NATURE OF SHIPPING 
DocuMENTS TO BE TENDERED UNDER C. I. F. Contract. — The plaintiff 
made a c.i.f. contract for the sale of goods to the defendant. The plaintiff 
duly tendered a document purporting to be a bill of lading, stating the goods 
to have been “received . . . to be transported by the SS. Anglia .. . or 
failing shipment by said steamer in and upon a following steamer.” The de- 
fendant refused to accept this as a bill of lading. Held, that the plaintiff is not 
entitled to the price. Diamond Alkali Export Corporation v. Bourgeois, [1921] 
3 K. B. 443. 

Under a c. i. f. contract the purchaser agrees to pay cash against shippi 
documents, including a bill of lading. See C. Groom, Lid. v. Barber, tia 
1 K. B. 316, 324; Ireland v. Livingston, L. R. 5 H. L. 395, 406; Smith Co. v. 
Moscahlades, 193 App. Div. 126, 129, 183 N. Y. Supp. 500, 503. What is a 
bill of lading within the meaning of the contract is a question of construction, 
to be determined largely by the sense given the words by business custom. 
An instrument acknowledging receipt by the carrier of goods to be shipped on 
a named or any other vessel does not fulfill all the requirements sometimes 
laid down for bills of lading. See Rowley v. Bigelow, 12 Pick. (Mass.) 307, 314; 
The Caroline Miller, 53 Fed. 136, 138 (S. D. N. Y.). But in modern business 
large-scale shipping often necessitates the acceptance of goods without naming 
the forwarding ship. And the English Privy Council has recently held that a 
document such as that refused in the principal case is a bill of lading within 
the Admiralty Act, 1861. The Ship “Marlborough Hill” v. Alex. Cowan & 
Sons, Lid., [1921] 1 A. C. 444. It is difficult to reach a definite conclusion on 
such a question of construction without an examination of the evidence as to 
business custom; but it seems likely that the view of the court in the principal 
case will not be universally followed. 


Costs — Sutt-MoNEY FOR THE DEFENDANT WIFE IN A Divorce Ac- 
TION. — The husband sued for divorce on the ground of adultery. Pendente 
lite, the wife applied for the usual order for costs for her defense, filing an 
affidavit as to the merits, but not specifically denying the adultery. From an 
order that the husband pay her costs already incurred and lodge further se- 
curity in court, the husband appealed. Held, that the appeal be dismissed. 
Franklin v. Franklin, |1921] P. 407. 

For a discussion of the principles involved, see NOTES, supra, p. 464. 


CriminaL Law — Pustic Torts — MIsTAKE oF Fact. —A statute made 
it an offense punishable by fine and imprisonment to sell cider that is intoxi- 
cating. The defendant sold such cider, but introduced evidence that he did 
not know it was intoxicating. The judge refused to allow that issue to go to 
the jury, on the ground that it was no defense. Held, that mistake of fact is a 
defense in an action under this statute. Coury v. State, 200 Pac. 871 (Okla.). 

For a discussion of the principles involved, see NOTES, supra, p. 462. 


EsTopPEL — TRANSFER OF PLEDGE INTEREST IN CHATTELS BY ESTOPPEL. — 
A delivered jewels to B, purporting to pledge them as his own for an advance 
made him by B. A had no interest in the jewels, but later he lent money to 
the true owner of them and obtained an agreement from the latter that they 
should stand pledged to A as security for this loan. The owner did not know 
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of A’s prior dealings with B; and, although it does not so appear upon the 
record, it must be suspected that A’s conduct in obtaining the pledge was 
fraudulent. Held, that the pledge interest so procured passed by estoppel to 
B so as to enable B to hold the jewels as against the general owner until the 
latter should pay the amount which A had loaned her. Blundell-Leigh v. 
Attenborough, |1921] 3 K. B. 235 (C. A.). 

For a discussion of the principles involved in this aspect of the case, see 
Notes, supra, p. 456. (The questions of the law of pledges raised by this 
decision were considered in 35 Harv. L. REv. 318.) 


EVIDENCE — CONFESSIONS — ADMISSIONS — NECESSITY OF PROVING THAT 
THEY ARE VOLUNTARY. — In a prosecution for maintaining a bawdy-house, a 
witness testified that the defendant told him that she was the occupant of the 
house. The prosecution had not prefaced this introduction of evidence with 
anything to show that the accused’s statement was voluntarily made. Held, 
pre ee of the testimony was error. Rex v. Jones, [1921] 3 W. W. R. 
4II ta.). 

A confession is an admission of guilt in a criminal case. Before it may be 
introduced in evidence the prosecution must show that it was voluntarily 
made. Ibrahim v. Rex, [1914] A. C. 599; Reg. v. Thompson, [1893] 2 Q. B. 12. 
Otherwise it is excluded as untrustworthy. Comm. v. Myers, 160 Mass. 530, 
36 N. E. 481. See Reg. v. Scott, 1D. & B. 47, 58. No such requirement exists 
as to other admissions, whether in civil or criminal cases. See Newhall v. 
Jenkins, 68 Mass. 562, 563; Stockfleth v. De Tastet, 4 Camp. 10, 11. See 1 WIG- 
MORE, EVIDENCE, § 821 (3) and 2 ibid., § 1050. The difference in practice is 
usually referred to the law’s solicitude for the prisoner, and to the greater un- 
trustworthiness of confessions, due to the likelihood of yielding to coercion or 
promise because of what is at stake. See 1 WicMoRE, op. cit., § 815. There is, 
moreover, the factor, not noted in the cases, of the accused’s privilege against 
testifying. If confessions which are ex hypothesi untrustworthy are received, 
the accused may be forced on the stand in self-protection and be exposed to 
a complete violation of the privilege the law has said should be his. See 3 
WicmorE, op. cit., § 2276(2). These considerations, which lead to the require- 
ment that the prosecution show lack of threat or promise before it introduces 
a confession, would seem to apply with about equal weight to other admis- 
sions in criminal cases. Hence, although the statement in the principal case 
is properly to be regarded as an admission short of a confession, the result 
seems desirable. 


FEDERAL CoUuURTS — JURISDICTION — ENJOINING PROCEEDINGS UNDER 
STATE EXECUTIONS VIOLATING FEDERAL Law. — Judgments were recovered 
in a state court against the petitioner and the Director General of Railroads 
on causes of action arising while the railroad was under Federal control. Exe- 
cutions were caused to be issued commanding the sheriff to satisfy the judg- 
ments by sale of the petitioner’s property. The latter seeks in a Federal 
court to enjoin the sheriff and the plaintiffs in the executions from further 
proceedings in violation of a Federal statute providing that no execution shall 
be levied on the property of any railroad under a judgment where the cause of 
action arose during Federal control. (41 Stat. at L. 462.) Held, that the 
temporary injunction be made permanent. Seaboard Air Line Co. v. Fowler, 
275 Fed. 239 (W. D. N. C.). 

A statute provides that Federal courts may not enjoin proceedings in state 
courts except in bankruptcy cases. 36 Stat. aT L. 1162. See 1 Joyce, IN- 
JUNCTIONS, §§ 88, 600. Executions and sales in satisfaction of valid judgments 
fall within this prohibition. Mills v. Provident Life & Trust Co. of Phila., 100 
Fed. 344 (oth Circ.); American Ass’n v. Hurst, 59 Fed. 1 (6th Circ.). But 
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see 2 Foster, FEDERAL Practice, 6 ed., § 270. Contra, Cropper v. Coburn, 
2 Curt. (U. S. ’ 465 (D. Mass.). But in spite of the statute an injunction will 
issue in a Federal court against the collection of a state judgment fraudulently 
obtained. Schuliz v. Highland Gold Mines Co., 158 Fed. 337 (D. Ore.). And 
Federal courts enjoin the enforcement of void state judgments. Simon. v. 
Southern Ry. Co., 236 U.S. 115. See 2 Foster, op. cit., 1344. The court in the 
principal case rests its decision on the invalidity of the state judgments. But 
the state judgments are not void; the proceedings up to and including judg- 
ment were entirely regular. The judgments might properly have been satis- 
fied out of the revolving fund provided by statute. See 41 Star. at L. 462, 
468. To seek to satisfy them by execution was, however, a direct violation of 
the statute. See 41 Stat. ATL. 462. The executions may, therefore, be treated 
as void. Cf. Planters’ Loan & Sav. Bank v. Berry, 91 Ga. 264, 18 S. E. 137; 
Pacific Nat. Bank v. Mixter, 124 U.S. 721. It is arguable that the proper 
remedy is in the state court. But if Federal courts may restrain proceedings 
under fraudulent and void state judgments, the same reasoning will support 
an injunction against proceedings under void executions. On this ground the 
decision may be supported. 


GARNISHMENT — Errect OF DEATH OF PRINCIPAL DEFENDANT. — The 
plaintiff brought an action against A’s testator, and garnished X, as permitted 
by statute. (1919 WasH. CoDE., § 7999.) Before judgment in the main action, 
A’s testator died, and A was substituted as defendant. X confessed the gar- 
nished debt and paid the money into court. The plaintiff, having recovered 
judgment against the new defendant, moves the court to pay him sufficient 
of the money paid in by X to satisfy it. Held, that the motion be granted. 
Hawley v. Isaacson, 200 Pac. 1109 (Wash.). 

Garnishment proceedings in this country are purely statutory. See Roop, 
GARNISHMENT, § 6; DRAKE, ATTACHMENT, 7 ed., § 451a. Where there is 
no express statutory provision, it would seem as a matter of construction 
that these proceedings, being meant to follow the main action, and being merely 
ancillary thereto, should survive or abate with it. Dennison v. Taylor, 142 
Ill. 45, 31 N. E. 148; Iron Cliffs Co. v. Lahais, 52 Mich. 397, 18 N. W. 121; 
Segar v. Muskegon Lbr. Co., 81 Mich. 345, 45 N. W. 982; Kennedy v. Tiernay, 
14 R. I. 528. Cf. Shafter, 53 dissenting, in Myers v. Mott, 29 Cal. 359, 370. 
And see 2 SHINN, ATTACHMENT & GARNISHMENT, § 682: Roop, op. cit., 
§ 2. If the particular statute under which the action is brought permits gar- 
nishment only for the purpose of compelling the appearance of the principal 
defendant, then it is sound to hold that the garnishment is dissolved by his 
death prior to judgment. Reynolds v. Nesbitt, 196 Pa. St. 636, 46 Atl. "nas. 
Cf. Sweringen v. Adm’r of Eberius, 7 Mo. 421. But under most of the modern 
statutes the primary purpose of garnishment is to secure the creditor. Ober- 
teuffer v. Harwood, 6 Fed. 828 (D. Minn.). See Kennedy v. Tiernay, supra, 
at 530. Cf. Clark v. Patterson, 58 Vt. 676, 5 Atl. 564. See Roop, op. cit., § 7. 
The effect of the garnishment is to give the plaintiff a lien on the assets of the 
principal defendant in the possession of the garnishee to secure whatever judg- 
ment he may recover in the main action. Beamer v. Winter, 41 Kan. 596, 21 
Pac. 1078; Burlingame v. Bell, 16 Mass. 318; Beiber v. Weiser, 1 Woodw. Dec. 
(Pa.) 473; Wilder v. Weatherhead, 32 Vt. 765. Cf. Kittredge v. Warren, 14 
N.H. 509. It is clear that the death of the principal defendant after judgment 
would not defeat this lien. Coit v. Sistare, 85 Conn. 573, 84 Atl. 119. The 
principal case is manifestly sound in holding that his death even before judg- 
ment does not dissolve the garnishment, where the main action survives. 
Logan v. Trust Co., 203 N. Y. 611, 96 N. E. 1120; Mitchell v. Schoonover, - 
Oreg. 211, 214, 17 Pac. 867, 869. But see Myers v. Mott, 29 Cal. 359. 
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LaBor UNIONS — SHERMAN Act — LAWFUL METHODS OF UNIONIZATION. — 
At the suit of a West Virginia coal company, the District Court for Indiana 
enjoined the defendants, officers of the United Mine Workers resident in In- 
diana, from further unionization of the non-union coal fields of Mingo County, 
West Virginia, and Pike County, Kentucky, as in violation of the Sherman 
Act. The defendants appealed to the Circuit Court of Appeals for the Seventh 
Circuit. Held, that the preliminary injunction be modified so as to check 
merely the illegal interfering acts set forth in the affidavits. Gasaway 
v. The Borderland Coal Corporation, U. S. Circ. Ct. of Appeals, 7th Circ. , Dec. 
15, 1921. 

For a discussion of the principles involved, see NOTES, supra, p. 459. 












LANDLORD AND TENANT— ASSIGNMENT AND SUBLETTING — RIGHT OF 
GRANTEE OF REVERSION TO ENTER FOR CONDITION BROKEN PRIOR TO GRANT. 
— X leased certain land to the defendant, the lease containing a covenant by 
the lessee not to erect certain buildings, and a provision for re-entry on breach 
of covenant. The defendant broke the covenant. X, without having waived 
the breach, conveyed the premises to the plaintiff “subject to and with the 
benefit of the lease.” The plaintiff knew of the breach. A statute allows 
rights of entry for covenants already broken to be assigned. (1 & 2 GEO. 5, 
c. 37, § 2.) The plaintiff seeks to re-enter. Held, that judgment be entered 
for the defendant. Davenport v. Smith, [1921] 2 Ch. 270. 

This case is the latest manifestation of the apparently implacable hostility 
of the English courts to the assignment of rights of entry for condition broken. 
Originally they fell under the common-law principle which forbade the assign- 
ment of any chose in action, to prevent champerty. See 1 Tirrany, LAND- 
LORD AND TENANT, § 149 (b). A statute made rights of entry transferable 
with the reversion after estates for life and years. 32 HEN. 8, c. 34. But the 
statute was held not to apply if the condition was already broken at the time 
of the assignment. Lewes v. Ridge, Cro. Eliz. 863. A later statute made future 
interests, including rights of entry, assignable. 8 & 9 Vict., c. 106, § 6. But 
this statute again was partially construed away. Hunt v. Bishop, 8 Ex. 675, 
680. Now another statute expressly allows the transfer of rights of entry for 
conditions already broken. 1 & 2 GEO. 5, c. 37, § 2. The principal case 
weakens its effect by holding that the breach is waived by accepting an assign- 
ment of the premises “subject to and with the benefit of the lease.” When a 
condition is broken, the reversioner may elect to enter or to treat the tenancy 
as continuing. See Green’s Case, Cro. Eliz. 3; Ward v. Day, 4 B. & S. 337. 
See also 2 TrrFFANY, LANDLORD AND TENANT, § 194 (i) c & f. The court holds 
that the plaintiff has manifested a choice of the latter alternative. Certainly 
mere acceptance of the assignment is not an election, and it is hard to see that 
the words used add anything to the acceptance. 





































LEGACIES AND DEVISES — CLASSIFICATION — BEQUEST OF AMOUNT OF 
Stock OwNED By TESTATOR. — The testatrix left a will bequeathing to her 
father “£948 3 s 11 d Queensland 31% per cent. Inscribed Stock” and to her 
mother “£613 18s 11 d Victoria 314 per cent. Consolidated Stock and £300 
Queensland 3 per cent. Stock.” At the date of the will she was possessed of 
the exact three sums of stock and no more. Later she disposed of these and 
at her death owned no stock whatever. A summons was issued to determine 
whether the legacies are general or specific. Held, that the legacies are general. 
In re Willcocks, [1921] 2 Ch. 327. 

It is said that, in determining whether a legacy is general or specific, the 
intent of the testator is controlling. See Humphrey v. Robinson, 52 Hun, 200, 
204, 5 N. Y. Supp. 164, 166. But the accuracy of this statement is open to 
question. Because specific legacies are subject to ademption, courts have de- 
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veloped a tendency to construe legacies as general. See 2 ALEXANDER, WILLS, 
§ 646. A clear intent to the contrary is required to overcome this leaning. 
Matter of Security Trust Co., 221 N. Y. 213, 116 N. E. 1006. So if there is a 
legacy of a specified amount or number of shares of stock, and it appears that 
the testator never possessed stock to the amount of the legacy, it is held gen- 
eral. Purse v. Snaplin, 1 Atk. 414. The same is usually held of a bequest of 
an amount equal to that possessed by the testator at the date of the will. 
Snyder’s Estate, 217 Pa. St. 71, 66 Atl. 157; Dryden v. Owings, 49 Md. 356; 
Tifft v. Porter, 8 N. Y. 516; Simmons v. Vallance, 4 Bro. C. C. 345; Robinson 
v. Addison, 2 Beav. 515. See 1 RopER, LEGACIES, 4 ed., 205 et seg. Contra, 
Jewell v. Appolonio, 75 N. H. 317, 74 Atl. 250. And see New Albany Trust Co. 
v. Powell, 29 Ind. App. 494, 64 N. E. 640. Where such amount is in round 
numbers, it may be that no sufficient intent that the legacy be specific is shown. 
But where the amount is odd, it seems that the inference of fact is sufficiently 
strong to turn the balance, and to convince the court that the testator is deal- 
ing with the actual stock he owns. See Waters v. Hatch, 181 Mo. 262, 79 S. W. 
916; Martin, Petitioner, 25 R. 1. 1, 54 Atl. 589; Jeffreys v. Jeffreys, 3 Atk. 120. 
See 14 Cor. L. REv. 74. But see 1 ROPER, op. cit., 212. 


Liens — Loss or LIEN— ATTACHMENT AT Suit OF LIENHOLDER — RE- 
TENTION OF POSSESSION AFTER DISSOLUTION OF ATTACHMENT. — The de- 
fendant, who held a motor boat under a lien for repair charges, attached it in 
a suit against the owner. The sheriff left the motor boat on the defendant’s 
premises, taking his receipt therefor. The plaintiff, upon being appointed re- 
ceiver of the assets of the owner, procured the dissolution of the attachment. 
He now sues for possession of the boat, and the defendant sets up his lien. 
Held, that the plaintiff recover the boat. Fidelity & Deposit Co. of Maryland 
v. Johnson, 275 Fed. 112 (E. D. Mich.). 

When property subject to a lien is attached at the suit of the lienholder 
and actually taken into possession by the officer, the lien, being dependent 
upon possession, is lost. Cf. Swett v. Brown, 5 Pick. (Mass.) 178. See Story, 
AGENCY, 9 ed., § 367. See also 12 Harv. L. Rev. 571. If, as in the princi- 
_ pal case, the lienholder retains the goods, he holds them as bailee for the 
sheriff and must deliver to the latter upon demand. Jrey v. Gorman, 118 Wis. 
8,.94 N. W. 658; Stannard v. Tillotson, 88 Vt. 1, 90 Atl. 950. He thus 
ceases to claim simply under his lien and renders himself unable to respond 
immediately to a proper tender. Such possession may rightly be considered 
insufficient to continue the lien. Citizens’ Bank of Greenfield v. Dows, 68 
Iowa, 460, 27 N. W. 459; Jacobs v. Latour, 5 Bing. 130. Contra, Lambert 
v. Nicklass, 45 W. Va. 527, 31 S. E.o51. The lien being gone, it is the 
sheriff’s duty, upon dissolution of the attachment, to deliver the goods to 
the receiver. Since such delivery has not yet been made, the sheriff may still 
hold the defendant liable upon his receipt. See Fitch v. Chapman, 28 Conn. 
257, 261; Berry v. Flanders, 69 N. H. 626, 627, 45 Atl. 591, 592. The 
latter, therefore, is not restored to possession under a claim of lien. Even 
if he were, the lien, once lost, would be held, on common-law principles, not 
to revive. Cf. Ford Motor Co. v. Freeman, 168 S. W. 80 (Tex. App.); Hariley 
v. Hitchcock, 1 Starkie, 408. The court reaches a technically correct and de- 
sirable result. The former lienholder would otherwise retain his advantage 
over other creditors merely because the sheriff had chosen to leave the at- 
tached property with him. 


MASTER AND SERVANT— WORKMEN’S COMPENSATION ACTS — RIGHT OF 
EMPLOYER TO REDUCE COMPENSATION BY AMOUNT RECEIVED BY EMPLOYEE 
FROM INJURING Party. — The Iowa Workmen’s Compensation Act provides 
that where an employee receives an injury which “was caused under circum- 
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stances creating a legal liability in some person other than the employer, to 
pay damages in respect thereof,” the amount of compensation to which such 
employee is entitled shall be reduced by the amount of damages recovered 
from the third party; and the employer, from whom compensation was re- 
covered, shall be entitled to indemnity from the third party and to subroga- 
tion to the employee’s rights against that party. (1913 Iowa Cope Supp., 
§ 2477-m.6.) The plaintiff’s intestate, an employee of the defendant, was in- 
jured by and in the course of his employment through a collision with a street 
car operated by a third party. The employee, in consideration of his covenant 
not to sue the third party, received from the latter the sum of $750. The 
employee then sued the defendant for compensation. It did not appear on the 
record who was at fault in causing the collision. The defendant sought to 
reduce compensation by the amount the employee had received from the 
third party. Held, that it cannot do so. Renner v. Model Laundry, Cleaning 
& Dyeing Co., 184 N. W. 611 (Iowa). 

The ratio decidendi is that as the defendant has not borne his burden of 
establishing that the third party was legally liable for the employee’s injury, 
he has failed to lay the foundation necessary for the reduction sought. The 
decision is justified by the words of the statute. But the court would better 
have given effect to its manifest purpose, which is two-fold: (1) to entitle the 
employee to recover full indemnity for his injuries, but no more; and (2) as 
between the employer and a third party, to put the common-law damages, 
but no more, on the third party, if he would have been liable at common law. 
See Mahomed v. Maunsell, 124 L. T. 153, 1 B. W. C. C. (N. S.) 269. Cf. Jaco- 
wicz v. Delaware, etc. R. R. Co., 87 N. J. L. 273, 92 Atl. 946. See 28 Harv. L. 
Rev. 713. Where the employee is the recipient of a mere gratuity from the 
injuring party, it should not be deducted from his claim for compensation. 
See Gilroy v. Mackie, 46 Sc. L. Rep. 325, 2 B. W. C. C. (N. 8.) 269; Blackford 
v. Green, 87 N. J. L. 359, 361, 94 Atl. 401, 402. Cf. Burnand v. Rodocanachi, 
7 App. Cas. 333; Castellain v. Preston, 11 Q. B. D. 380, 389, 395. But where 
a substantial sum is received by the employee in consideration of his release 
of, or covenant not to sue, the injuring party, a presumption of the latter’s 
liability would seem to be raised. Most of the few cases which have arisen 
under similar statutes agree that the employer is entitled to a pro tanto reduc- 
tion. See Page v. Burtwell, [1908] 2 K. B. 758; Mulligan v. Dick & Son, 6 Sc. 
Sess. Cas., 5th Ser., 126, 41 Sc. L. Rep. 77; Murray v. North British Ry. Co., 
6 Sc. Sess. Cas., 5th Ser., 540, 41 Sc. L. Rep. 383; Rosenbaum v. Hartford News 
Co., 92 Conn. 398, 103 Atl. 120; Cripps’s Case, 216 Mass. 586, 588, 104 N. E. 
565, 566. But see Naert v. Western Union Telegraph Co., 206 Mich. 68, 172 
N. W. 606. Cf. Newark Paving Co. v. Klotz, 85 N. J. L. 432, 91 Atl. 1, 86 
N. J. L. 690, 92 Atl. 1086. See 26 Harv. L. REv. 377. 


RELEASE — CONSTRUCTION AND OPERATION— RELEASE OBTAINED BY 
FrRaup: SUIT ON ORIGINAL CLAIM WITHOUT TENDER. — The plaintiff’s intestate 
was injured by the defendant. He accepted a small sum and gave a release. 
The intestate having died as a result of the injury, the plaintiff brought this 
action on the original claim, and contended that the release was obtained by 
fraud. The plaintiff tendered at the trial repayment of the consideration for 
the settlement, but had made no tender before. Held, that the trial judge 
properly directed a verdict for the defendant. Randall v. Port Huron, St. C. 
& M. C. Ry. Co., 184 N. W. 435 (Mich.). 

The defendant agreed to pay the plaintiff a percentage of all profits accru- 
ing from the acquisition of copper properties brought to his attention by the 
plaintiff. The defendant obtained a release of his obligations by money settle- 
ment, and this money has not been tendered back by the plaintiff. The plain- 
tiff brought this action on the original contract, and the defendant set up the 
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release. The plaintiff replied by alleging fraud in obtaining the release, and 
the defendant demurred. Held, that the demurrer be overruled. Plews v. 
Burrage, 274 Fed. 881 (xst Circ.). 

The rule is usually stated to be that an equitable replication that a release 
of the plaintiff’s claim was obtained by fraudulent misrepresentations is good 
only if tender is made before trial. Gould v. Cayuga County Nat. Bank, 86 
N. Y. 75. This view is supported by the weight of authority, and is followed 
by the Michigan court for the purely technical reason that a release, though 
voidable, is not avoided until tender is made. Riggs v. Home Mutual Fire 
Prot. Ass'n, 61 S. C. 448, 39 S. E. 614; Heck v. Missouri Pac. Ry. Co., 147 Fed. 
775 (Circ. Ct., D. Col.); Harley v. Riverside Mills, 129 Ga. 214, 58 S. E. 711. 
But where the consideration is money, as distinguished from chattels, this 
technical rule is not properly applicable. The plaintiff should be able to main- 
tain an action on his original claim without tender, since the court may deduct 
the amount of the consideration from the damages. St. Louis & S. F. R. Co. 
v. Richards, 23 Okla. 256, 263, 102 Pac. 92, 95; O’Brien v. Chicago, etc. Ry. Co., 
89 Iowa, 644, 57 N. W. 425. The Federal case is right in result, but is based too 
broadly on the ground that this is an equitable replication, ‘and no tender is 
necessary in equity. That rule is true only because equity protects the de- 
fendant by a conditional decree. Thomas v. Beals, 154 Mass. 51, 27 N. E. 
1004. The Federal case being at law, tender would be necessary to protect 
the defendant if the consideration were other than money. 


SALES — ImpLIED WARRANTY OF MERCHANTABILITY — INFRINGEMENT OF 
TRADE-MARK RIGHTS AS A BREACH. — The plaintiffs contracted to purchase 
from the defendants three thousand cans of condensed milk. When the milk . 
arrived, one thousand of the cans had labels with the word “Nissly” upon 
them. This was an infringement of the trade-mark rights of the Nestlé Co. 
To avoid conflict with the latter, the plaintiffs were forced to strip off the 
labels and sell the milk unlabeled. They suffered loss, and now bring this 
action, alleging a breach of an implied warranty of merchantability. Held, 
je py recover. Niblett v. Confectioners Materials Co., 125 L. T. R. 

2(C.A 
a? seems sometimes to be tacitly assumed in discussing the section of the 
Sale of Goods Act (§ 14-2) involved here, or the similar section in the American 
Act (§ 15-2), that a breach of the implied warranty of merchantable quality 
is occasioned only by a defect in the physical quality of the goods. See Wi1- 
LISTON, SALES, § 243. But the Acts elsewhere define quality as including 
“state or condition.” Sate or Goons Act, 56 & 57 VicrT., c. 71, § 62. Unt- 
FORM SALES Act, § 76. The emphatic word in the section under discussion is 
merchantable; and whatever renders the goods unmerchantable, whether it be 
strictly a defect of physical quality or not, is a breach of the warranty. The 
principal case, upon a unique set of facts, makes this point clear. 


TRUSTS FOR CHARITABLE Uses — Cy-Pris — Lack oF GENERAL CHAR- 
ITABLE INTENT SHOWN IN WILL. — Land was devised in trust for a school for 
poor children; but if the trust should not take effect or should be defeated or 
“the precise object . . . become prevented,” then in trust for the settlor, his 
heirs and assigns. The funds available became so meager that the school was 
practically derelict. The court decided that the object of the trust had “be- 
come prevented.” Held, that the property be applied cy-prés. In re Peel’s 
Release, [1921] 2 Ch. 218. 

It is firmly settled, in theory, that the cy-prés doctrine is founded on the in- 
tention of the testator; and when it appears that he had no general charitable 
intent, as is evident in the principal case, the court should not apply the prop- 
erty cy-pres. In re Rymer, [1895] 1 Ch. 19; In re White’s Trusts, 33 Ch. Div. 
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. 449; Bowden v. Brown, 200 Mass. 269, 86 N. E. 351. See 2 PERRY, TRUSTS, 
6 ed., §§ 723, 726, 727, 728, note a; 1 JARMAN, Witts, 6 Am. ed., star 
pp. 206-210; 33 Harv. L. REV. 598; 4 Va. L. Rev. 224. The heirs should take, 
not under the express gift over (which after the perpetual gift to charity is 
void for remoteness), but under a resulting trust (which is not affected by the 
rule against remoteness). Bowden v. Brown, supra. See 2 PERRY, op. cit., 
§§ 724, 726. See Gray, Rute AGarnst Perpetuities, 2 ed., §§ 592, 593, 
603 ¢, 6037. The court seems to have lost sight of this possibility, and to have 
acted on a misapprehension of Jn re Bowen, [1893] 2 Ch. 491. The language of 
In re Bowen leaves us in doubt as to the ultimate disposition of the property 
in that case; but the decision, that an express gift over to third parties in a 
similar settlement is void, is entirely sound, and warrants no such result as 
the court reached here. 


WAREHOUSEMEN— CONTRACT EXEMPTING FROM LIABILITY FOR NEGLI- 
GENCE. — A lumber company, to whose rights the plaintiff stands subrogated, 
was notified by the defendant company that during an anticipated strike it 
would store no lumber except on condition that it be free from liability for loss 
from any cause. Lumber stored during the strike was burned during a fire 
caused by the negligence of one of the defendant’s employees in operating a 
machine attached to an improperly constructed oil tank. Held, that the plain- 
tiff cannot recover. Northwestern Mutual Fire Ass’n v. Pacific Wharf and 
Storage Co., 200 Pac. 934 (Cal.). ‘ 

By the weight of American authority, bailees engaged in businesses “affected 
with a public interest” may not contract for exemption from liability for negli- 
gence. Railroad Co. v. Lockwood, 17 Wall. (U. S.) 357. See Gulf Compress Co. 
v. Harrington, 90 Ark. 256, 119 S. W. 249; Patterson v. Wenatchee Canning 
Co., 59 Wash. 556, 558, 110 Pac. 379, 380. Contra, Cragin v.N.Y.C. Ry. Co., 
51 N. Y. 61. On principle this seems sound. It is contrary to public policy 
that bailees whose services are almost indispensable to the public and who 
enjoy unusual advantages should be permitted to use the strength of their 
position to coerce the public into oppressive contracts. See Railroad Co. v. 
Lockwood, supra, at 379. See Hugh E. Willis, “The Right of Bailees to Contract 
against Liability for Negligence,” 20 Harv. L. Rev. 297. If the prevailing 
doctrine is accepted, the principal case cannot be upheld because of its ex- 
ceptional circumstances. The existence of the strike might justify the defend- 
ant in discontinuing its business; but the defendant has not done so. While 
the business is continued, it is doubtful if the defendant can limit its liability 
even for the results of the strike, such as the negligence of inexperienced 
employees. The interests against such limitation still outweigh the interests 
of the defendant. A fortiori there is no ground for allowing a general limita- 
tion, covering a case where the negligence is, as here, entirely disconnected 
from the strike. 


Wits — Construction — “DIE wiTHOUT ISSUE WHO SHALL REACH 
TWENTY-ONE.” — A farm was devised to A for life, then to B absolutely, but 
if B should “die without issue who shall reach twenty-one,” then to C. The 
Wills Act provides that words “which may import either a want or failure of 
issue of any person in his lifetime or at his death or an indefinite failure of his 
issue,” shall be construed to mean a definite failure of issue unless a contrary 
intention shall appear by the will. (7 Witt. 4 & 1 Vict., c. 26, § 29.) Held, 
that the gift to C is void for remoteness. In re Thomas, [1921] 1 Ch. 306. 

Where in a gift on failure of issue either a definite or an indefinite failure 
might be meant, the common law presumed that the testator intended an in- 
definite failure. Candy v. Campbell, 2 Cl. & F. 421. See Hawkins, WILLS, 
1 ed., 206. The Wills Act presumes a definite failure. See Lewis, Law or 
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PERPETUITY, 396-404; 2 JARMAN, WILLS, 6 Am. ed., star pp. 1321, 1323. The 
words must be capable of the alternate construction before they are subject 
to the common-law presumption, or fall within the language of the Wills Act. 
In the principal case the words can hardly import a failure of issue only in 
B’s lifetime or at his death, for obviously they cover the case where B dies 
leaving issue alive who afterward reach twenty-one. Neither can they reason- 
ably import an indefinite failure of issue, for in such case the qualifying “who 
shall reach twenty-one” would be without intelligent meaning. A sensible 
testator could not mean, for example, that if the last of the line of issue died 
childless at forty, his heirs would keep forever; but that if the same individual 
died at forty leaving an infant child who died before majority, the gift over 
should take effect. The words are thus capable of neither construction men- 
tioned in the Wills Act. The testator’s intention is not ambiguous. He in- 
tended a gift over if no issue of B, living at or before B’s death, should reach 
twenty-one. Cf. In re Chinnery’s Estate, 1 L. R. Ir. 296. The gift over could 
take place no later than twenty-one years after the death of B, a living person. 
It is not too remote. 
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THE NATURE OF THE JUDICIAL Process. By Benjamin N.Cardozo. New 
Haven: Yale University Press. 1921. pp. 180. 


Judge Cardozo has in this book tried his hand at one of those problems 
which have fascinated the mind of mankind since it began to ponder upon 
the meaning of law. The position of an English speaking judge, especially, 
presents an apparent contradiction that has always exercised those who are 
speculatively inclined. The pretension of such a judge is, or at least it has 
been, that he declares pre-existing law, of which he is only the mouthpiece; 
his judgment is the conclusion of a syllogism in which the major is to be found 
among fixed and ascertainable rules. Conceivably a machine of intricate 
enough complexity might deliver such a judgment automatically were it only 
to be fed with the proper findings of fact. Yet the whole structure of the 
common law is an obvious denial of this theory; it stands as a monument 
slowly raised, like a coral reef, from the minute accretions of past individuals, 
of whom each built upon the relics which his predecessors left, and in his turn 
left a foundation upon which his successors might work. 


We have grown more self-conscious of late and can no longer content our- 
selves with fictions; and candid men like Judge Cardozo will not stomach 
those equivocations which keep the promise to the ear and break it to the 
hope. So, while he is aware enough of the limitations upon a judge’s freedom, 
he is more acutely aware than many of his contemporaries of the extent to 
which he must choose responsibly. His essay tells us of the different factors 
which may properly enter into a judge’s consideration. He must be faithful 
to the past, of which he is the inheritor, but not too faithful; he must remember 
that he lays down a rule of general application, —consistency for him is a 
jewel; but beyond all he must remember that he is a priest of his time, the 
interpreter of an inarticulate will, which accepts the past only in part, —no 
more of it than the present has not yet awakened to repudiate. 

No quantitative valuation of these elements is possible; the good judge is 
an artist, perhaps most like a chef. Into the composition of his dishes he adds 
so much of this or that element as will blend the whole into a compound, 
delectable or at any rate tolerable to the palates of his guests. The test 
of his success is the measure in which his craftsman’s skill meets with 
general acceptance. There are no vade mecums to this or any other art. It 
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is in the end a question of more or less, and the judicial function lies in the 
interstices of the social tissues. 

That a judge of Judge Cardozo’s standing should so frankly own the way in 
which he work: is itself a portent, though in fact he probably disposes of his 
cases by no suliently different methods from the judges who have preceded 
him. Indeed he is analyzing, not his own mind alone, but the ways in which all 
judges decide their cases. But the self-scrutiny which can learn how it works 
and the candor which will avow it, are rare in such high places. The masters 
assure us that ours is a time of change in the law, when it is to be recast; one 
of those periods when the bud is bursting its sheath and the flower unfolding. 
If they are right — and who are we to question them?— the development 
will be self-conscious as never before. How Demos will accept it is another 
matter. Hitherto he has been lulled to rest by unctuous protests of docility 
from his judges. Will he awaken in a rage when they admit that they are not 
all “mind,” but entertain a “will” as well? Perhaps not; most judges are 
more pious than Judge Cardozo — and less sincere. 

We, who are born in the faith, learned to lisp in our cradles that this is 
a government of laws, not men. Only yesterday the thunder broke from Olym- 
pus and reassured such of us as may have been shaken. From this postulate 
indeed it followed that the writ of injunction is one of those fundamental 
rights, any experimentation with which the Constitution forbids. I must 
confess that this book does not seem orthodox measured by that standard. 
There is a scandal in so much subjectivity. Mr. Justice Holmes has somewhere 
said that the lawyer’s problem is one in psychology; he must find the personal 
equation of his judge, a complex (it was before the days of Freud) of all those 
elements which may influence him, his dialectic propensity, his learning, his 
deference to the past, his docility to the present, his traditions, his individual 
habit. It is as if a man were to study the disposition of a pet tiger, another 
pursuit interesting though perilous, like life. He must reckon with the funda- 
mental biologic tropisms of all sentient creatures; he must know the limita- 
tions and capacities of the Felidae; he must acquaint himself with the acquired 
instinctive responses of Felis tigris; but chief of all he had better understand 
the partialities of that particular tiger. 

I fancy that if all this be true, the law, which is the greatest common divisor 
of the sum total of concrete judgments, must in some measure retain a strain 
of warm humanity about it, which sits a little oddly upon the heights where 
the Constitution of Massachusetts has placed it. The law is indeed not the 
creation of this generation, and those who should feel so have no proper place 
in it. But then this generation was itself scarcely parthenogenetic; and to be 
human is necessarily to be more than individual. However, after making all 
allowances, there will be excellent people who cannot help feeling that the 
voice of this book is in a way the voice of heresy. It will disquiet them even 
more to know that it emanates from a judge who by the common consent of 
the bench and bar of his state has no equal within its borders; from one who 
by the gentleness and purity of his character, the acuteness and suppleness 
of his mind, by his learning, his moderation, and his sympathetic understand- 
ing of his time, has won an unrivaled esteem wherever else he is known. They 
will be troubled at learning all this; and they will be right to be troubled. 
When Brutus strikes, we had best fold our togas over our heads and 
resign our spirits to the darkness. Of course, there is always an escape by 
concession, by ceasing to climb towards the snowy heights of eternal prin- 
ciples; but they may be unwilling to surrender the truths which have descended 
to them from the Fathers, tested in the furnaces of experience, burnished by 
the great hands of the dead, for an opportunism which seeks to cover its usur- 
pation under an affectation of candor. Nor will it much reassure such loyal 
souls to point to the casual origin of all other institutions, or to let them peep 
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into the unlovely undercurrents which run below the noble surfaces of even 
the great and good. But conversion is open to us all, and perhaps this book 
will prove to be a primer in introspection which may find a way \even into the 


tents of righteousness. 
LearNep Hann. 





Tue SPIRIT OF THE Common Law. By Roscoe Pound. Boston: Marshall 
Jones Co. 1921. pp. xiv, 224. 


This volume contains the brilliant lectures delivered by Dean Pound in the 
summer of 1921 as one of the lecturers of the Dartmouth,Alumni Lectureships 
on the Guernsey Center Moore Foundation. Starting with the premise that 
“if not actually upon trial in the United States, the common law is certainly 
under indictment,”’ Dean Pound says that it behooves the lawyer ‘‘to examine 
the body of legal tradition on which he relies, to ascertain the elements of which 
it is made up, to learn its spirit, and to perceive how it has come to be what 
it is, to the end that we may know how far we may make use of it in the stage 
of legal development upon which the world has now entered.” For such 
a survey certainly no one could be found better qualified by scholarship, train- 
ing and experience than Dean Pound. 

An examination of our legal tradition discloses two outstanding charac- 
teristics, —on the one hand, an extreme individualism; on the other, a tend- 
ency to impose duties and liabilities upon men as members of groups or classes, 
independently of their individual will. Seven factors, the lecturer says, have 
primarily contributed to these characteristics. They are the Germanic origin 
of our legal institutions, the feudal law, Puritanism, the contests between the 
courts and the crown in the seventeenth century, the political ideas of the eight- 
eenth century, the frontier conditions under which American law was developed 
between the Revolution and the Civil War, and the philosophical ideas with 
respect to justice, law, and the state that prevailed during this formative 
period. Six of these have made for individualism. One of them, the feudal law, 
has given to our legal system a fundamental mode of thought which has always 
tempered individualism and has supplied the other characteristic of our legal 
tradition. These seven factors are discussed in the first six lectures. The two 
remaining lectures are entitled ‘‘ Judicial Empiricism” and ‘‘Legal Reason.” 
They deal respectively with the technique of legal growth and the theory of 
the end of law which obtains in the new stage of legal development upon which 
we seem now to be entering. 

The method of the lecturer is that of brilliant generalization and of stimulat- 
ing suggestions of parallelism drawn from legal history. Illustration can better 
show the method than attempted definition. “Judicial activity must be di- 
rected consciously or unconsciously to some end,” he says (p. 194). “In 
the beginnings of law this end was simply a peaceable ordering. In Roman law 
and in the Middle Ages it was the maintenance of the social status quo. From 
the seventeenth century until our own day it has been the promotion of a max- 
imum of individual self-assertion. Assuming some one of these as the end of 
the legal ordering of society, the jurist works out an elaborate critique on the 
basis thereof, the legislator provides new premises for judicial decision more 
or less expressing the principles of this critique, and the judge applies it in 
his choice of analogies when called upon to deal with questions of first impres- 
sion and uses it to measure existing rules or doctrines in passing upon variant 
states of fact and thus to shape these rules and doctrines by extending or 
limiting them in different directions. The basis of all these operations is some 
theory as to what law is for.”’ Or again (p. 69): “In these contests between 
courts and crown prior to the Stuarts, the courts had been guarding social 
interests by preventing perversion to quite different uses of powers which 
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could be used rightfully only to further public or social interests. In the nine- 
teenth century we find common-law courts going much beyond this and think- 
ing themselves bound to put limits in the interest of the individual to social 
control for the social interest. This change in the spirit of the common law 
resulted from the political phase of the contests between courts and crown 
under the Tudors and Stuarts and from the political and juristic theories of 
the eighteenth century.” 

The end of law as seen by those who believe that we have entered upon 
a new stage of legal development is socialization. An infusion of social ideas 
into the traditional element of law is needed and is taking place before our 
eyes. Consideration of the public weal as well as of the interests of the individ- 
uals before the court has always played some part in our judicial decisions, 
but undoubtedly a change of emphasis, or at least a more conscious recogni- 
tion of the importance of this consideration, has occurred within the last 
few years. That law must change to keep abreast of changing social and eco- 
nomic conditions is admitted by all. Sometimes the change has been sub- 
conscious, sometimes cloaked in fictions. The greatest merit of Dean Pound’s 
volume is to prove that “it may grow consciously, deliberately and avowedly 
through juristic science and legislation tested by judicial empiricism.” 

Dean Pound has himself been one of the foremost prophets of social utili- 
tarianism in the field of law. In these lectures he has tested each of the factors 
which has entered into our legal tradition, with reference to its utility to pro- 
mote socialization of the law. It is with a sense of satisfaction and of optimism 
that one reads his conclusion that the spirit of the common law is not hostile 
to the spirit of twentieth-century jurisprudence. 

The only criticism of the volume that the present reviewer is disposed to 
express is the regret that the published edition of the lectures has not been 
annotated by footnotes. It betrays a wealth of learning which makes the 
ordinary reader covetous of possessing a bibliography of the materials from 
which the author has drawn his information. 

THomas W. Swan. 





INSANITY AND MENTAL DEFICIENCY IN RELATION TO LEGAL RESPONSIBILITY. 
By William G. H. Cook. New York: E. P. Dutton & Co. 1921. pp. xxiv, 
192. 


This is a very clear and concise statement of the problem presented by the 
divergent views of the law and of medicine upon insanity and mental defi- 
ciency. In spite of the very great interest that is being manifested in the 
relation of mental science to the problems of human behavior in general and 
especially to criminal acts, there is still a great deal of confusion in regard to 
the interpretation of such acts and of the laws relating to them. In writing 
books that touch upon this subject the temptation is to attempt rather more 
than our present knowledge justifies. It is particularly satisfactory to note 
that the author of this book has throughout maintained a very sound re- 
straint and has presented a very complex subject with a directness and a 
simplicity which have in no way diminished the thoroughness of this study. 

Sir John Macdonell in the foreword says “It is still true, as Brett, L. J., 
remarked in 1879, that the law relating to civil responsibility of lunatics stands 
upon a very unsatisfactory footing.” Nothing is so likely to disclose the dif- 
ferences in method between the law and medicine as a discussion of responsi- 
bility. It is perhaps unfortunate that this discussion has been raised most 
frequently and most prominently in connection with criminals. Dr. Cook 
points out some of the reasons for this difference of opinion and supports his 
statement with a discussion of over two hundred cases. 
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The object of the book is “to fill the gap caused by the absence of modern 
works dealing with the civil responsibility of lunatics and of the mentally de- 
fective.” There were three main reasons for undertaking the book: first, the 
unsatisfactory state of the law relating to civil responsibility of lunatics and 
of the mentally defective; second, the absence of any modern work in which 
the subject is adequately treated; and third, the steady increase in the number 
of the insane population of England since 1914. Chapter I is devoted to 
a study of definitions and classifications. In addition to various medical 
definitions quoted mostly from English authors, the excellent definitions from 
the Mental Deficiency Act of 1913 are stated. The definitions of insanity 
and classifications of insanity are taken largely from Dr. Henry Maudsley 
and Dr. Charles Mercier. Old English definitions have been quoted from the 
literature, and finally legal definitions and concepts are most concisely stated. 
Chapter ITI deals with mental deficiency in relation to tort. Chapter ITI deals 
with mental deficiency and the law of contract. It is divided into seven parts 
and covers not only mental deficiency in its narrow sense, but also insanit 
in relation to contracts. Chapter IV is devoted to discussion of mental de- 
ficiency and marriage, Chapter V to insanity and divorce, Chapter VI to testa- 
mentary capacity and mental deficiency, and Chapter VII briefly discusses the 
evidence of insanity. An appendix is added containing a summary of chief 
powers and duties of lunacy and mental deficiency authorities in England, 
and a second appendix contains suggestions for the reform of Junacy and mental 
deficiency administration. The typography is good, and the book contains 
a very useful index and a table of cases cited. 

The good judgment and restraint of the author is nowhere more evident 
than in the suggestions for reform. These are four in number and might well 
be considered by students of this subject in this country, especially the fourth 
recommendation, which suggests making the Board of Control a sub-depart- 
ment of the new Ministry of Health and “that the Board be given statutory 
powers to deal with all cases of unsoundness of mind (i. ¢., lunatics and men- 
tal defectives) in such manner as may be prescribed by Parliament; that is 
to say, the Board shall be enabled to certify, to segregate, to treat in or out- 
side of institutions, all persons who by reason of defect of mind are a danger 
or a potential danger to themselves or to the community and to discharge 
them in proper circumstances. In other words, it is proposed to confer on 
the Central Authority wide powers for dealing not only with certified lunatics, 
idiots, imbeciles and feeble-minded persons, but also with all persons who may 
be suffering from mental disorder in an incipient stage.” 

It is interesting to note that a serious consideration of civil responsibility 
in connection with mental abnormality leads to the above conclusion, one 
which students of criminology have reached sometime since. Emphasis upon 
this more general aspect may help secure a more intelligent attitude on this 
latter than has been possible on the basis of experience in criminal cases 
alone. 

HERMAN M. ADLER 





A Dicest or Encuisu Civit Law. By Edward Jenks (Editor), W. M. Geldart. 
W. S. Holdsworth, R. W. Lee, and J. C. Miles. Second Edition. London: 
Butterworth & Co. 1921. Vol. I, pp. ccxlii, 668. . Vol. II, pp. 669- 
1424. 


The distinguished array of authors leads one to expect high things from 
this ambitious work. Book I, a catch-all called “General,” and Book III, 
Things, were written by Professor Jenks; part of Book II, Contracts, by 
Professor Lee; The remainder of Book II, Torts, by Mr. Miles; Book IV 
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Family Law, by Professor Geldart; and Book V, Succession, by Mr. Holds- 
worth. 

A Digest is, in our law, a collection of decisions with more or less expository 
statement. It might be asked why, in view of Lord Halsbury’s complete and 
helpful collection of decisions,“The Laws of England,”’this partial collection 
should be made. It might be asked why so novel a division of the law should 
be adopted. It might be loudly demanded what possible use there can be in 
reducing a complex and delicately shaded body of doctrine like the law into a 
collection of disjointed dogmas, elementary, so simple as to be misleading, so 
placid as to be deadly dull. Is this that “general view of the law as a complete 
whole” which some old-fashioned legal educators urge as desirable? 

Given the plan, the execution is on the whole, of course, excellent. One can 
get a fairly good notion of the principal heads of a portion of the law by a 
study of the table of contents, supplemented by reading the text. But in 
some cases brevity becomes misleading. Under the section “Self-Help” it is 
said: “A person . . . whose possession is wrongfully interfered with, is justi- 
fied in employing, against the wrong-doer, force apparently necessary to pre- 
vent the accomplishment or continuance of that . . . interference,” thus 
leading one to suppose that one may kill, if necessary, to prevent a trespass on 
land; and “A person entitled to the possession of a chattel may seize it, by 
force if necessary,” thus allowing an invasion by force of the peaceful possession 
of an innocent purchaser from a thief. The first of these errors is corrected 
later (p. 436), but the second remains uncorrected, except for a caution in a 
note (ibid.). As an example of brevity that dodges difficulties, the whole law 
of agency, so far as liability to third persons is concerned, is contained in seven 
and one half lines (p. 55). The words “cause,” “consequence,” “proximate,” 
“remote” are not found in the index. There is no general treatment of the 
Conflict of Laws, nor does the work contain any discussion of such questions 
as what law governs the obligation of a contract, what power a foreign executor 
or administrator may have, or what recognition will be given to a foreign 
marriage where one or both parties were aliens. The law of legitimacy is 
stated as if no question of the legitimacy of an alien could arise in an English 
court. 

An examination of this book confirms the idea that any attempt briefly to 
make the law simple, easy, or complete is foredoomed to failure. 

J. H. BEAte. 


SPECULATION AND GAMBLING IN Options, FUTURES, AND STOCKS IN ILLINOIS. 
By James C. McMath. Chicago: George I. Jones. 1921. pp. xxxvi. 70. 


This little book does not purport to be anything more than an outline of 
the law of gambling contracts with special reference to Illinois law, more es- 
pecially as affecting transactions in grain futures and stocks. As such it will 
doubtless be of service to lawyers in the handling of cases involving such 
transactions. To this end it contains in the front an alphabetical index, or 
rather digest, with frequent references to the leading cases, text-books, and 
legal periodicals, and less frequent references to the text of the book itself. 
As the author takes care to point out, many references are to be found in this 
index-digest which are not to be found elsewhere in the book. In addition there 
is in the back of the book an appendix containing the Illinois statutes on the 
subject, together with an alphabetical list of Illinois cases and occasional 
reference to notes and articles in legal periodicals. The text itself is inclined 
to the platitudinous and adds little or nothing to the subject from the point of 
view of the student. On the whole one must regret that the author could not 
take the time to work his material into the concise and learned essay which 
the subject needs and deserves. 

C. A. M. 








